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CHAPTER 4

Arbitration Institutions in East Africa
Kariuki Muigua

INTRODUCTION

This chapter examines the role of arbitration institutions located in East Africa in
transforming arbitration in the region. It discusses the successes and challenges of the
identified arbitration institutions. This discussion is necessitated because of the
importance of international arbitration and its ever growing popularity in Africa and
across the world. This chapter also highlights some of the emerging trends in
arbitration in the region and makes suggestions on how arbitral institutions can
contribute to the transformation of arbitration in East Africa.

The scope of this chapter is therefore limited to arbitration in Kenya, Tanzania,
Uganda, Rwanda and Burundi, being the Member States of the East African Commu-
nity (EAC). This chapter starts with a brief outline of the legal and institutional
framework for arbitration in these countries (§4.01) and examines their effectiveness in
transforming arbitration in the region (§4.02). Some suggestions on achieving the goal
of effective arbitration practice in the region (§4.03) are explored.

§4.01 DISPUTE RESOLUTION PROCESSES IN EAST AFRICA

Increased globalization has brought about the need for effective and reliable mecha-
nisms for management of commercial disputes as well as other general disputes
involving parties from different jurisdictions thus resulting in the emergence of
transnational dispute management mechanisms. The mechanisms now universally
and primarily used for dispute management are negotiation, mediation, arbitration and
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conciliation.1 In my opinion these mechanisms work best when a well-resourced,
neutral and credible organization administers the process.2 This section focuses on
arbitration as one of the most preferred dispute resolution mechanisms and its
administration by arbitration institutions in East African countries.

Arbitration is now regarded as the preferred mechanism for settling international
disputes.3 Peter Cresswell once argued that international arbitration should grow in
tandem with the globalization of trade.4 Arbitration has thus gained popularity over
time amongst members of the business community due to its advantages over
litigation. One of the most outstanding benefits of arbitration over litigation is its
transnational applicability in international disputes with minimal or no interference by
national courts. This lack of interference by domestic courts boosts the confidence of
parties in their pursuit of justice in a forum of their choice. However, it is arguable if
this advantage of arbitration can be seen in some East African countries. I have argued
elsewhere that even when an African state has become a party to the relevant treaties,5

there might still be the perception that its courts cannot be relied upon to apply their
texts correctly or in good faith.6 As it relates to Kenya, I have also noted that parties to
arbitration agreements have used court intervention to delay and frustrate arbitral
proceedings.7 John McLaughlin has also argued that traditional litigation before a
national court can be a costly, time-consuming, cumbersome and inefficient process,
which obstructs, rather than facilitates, the resolution of business disputes.8 Finally,
William Kirtley has observed that among the primary advantages of international
arbitration are its finality and the relative ease of enforcement of arbitral awards

1. There are other adjudicative (e.g., adjudication) and non-adjudicative (e.g., early neutral
evaluation) processes along with various combinations of these processes (e.g., med-arb).

2. The same sentiments are echoed in, A. Dutta, Origin of Alternative Dispute Resolution System in
India 87, available at: https://www.academia.edu/4371674/ORIGIN_OF_ALTERNATIVE_
DISPUTE_RESOLUTION_SYSTEM_IN_INDIA [accessed 8 Apr. 2016]. See also Art. 33 of the
United Nations Charter, 24 Oct. 1945, 1 UNTS XVI.

3. Susan D. Franck, The Role of International Arbitrators, 1 and available at: https://international-
arbitration-attorney.com/wp-content/uploads/Microsoft-Word-ILW-ILSA-Article.docsfranck2.
pdf [accessed on 7 Apr. 2016].

4. Peter Cresswell, International Arbitration: Enhancing Standards 10, 10-13 (The Resolver, Char-
tered Institute of Arbitrators, 2014). See also Court’s comment in the American case of Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985) where the Court stated that:

the expansion of [American] business and industry will hardly be encouraged if,
notwithstanding solemn contracts, [we] insist on a parochial concept that all disputes
must be resolved under [our] laws and in our courts…. We cannot have trade and
commerce in world markets and international waters exclusively on our terms,
governed by our laws, and resolved in our courts.

5. Such as the New York Convention 1958 and the ICSID Convention 1965.
6. K. Muigua., Making East Africa a Hub for International Commercial Arbitration: A Critical

Examination of the State of the Legal and Institutional Framework Governing Arbitration in
Kenya. This is a paper presented at the Kigali International Arbitration Centre Arbitration
Workshop for EAC, hosted by the Rwanda Private Sector Federation, held on 24-25 May 2013 At
Kigali, Rwanda.

7. K. Muigua Role of the Court under Arbitration Act 1995: Court Intervention Before, Pending and
After Arbitration in Kenya, Kenya Law Review 2 (2008-2010).

8. J.T. McLaughlin, Arbitration and Developing Countries, vol. 13, no. 2 The International Lawyer
211, 212 (1979).

Kariuki Muigua§4.01
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throughout the world.9 Countries around the world have thus embarked upon promot-
ing themselves as viable seats for international arbitration, along with the promotion of
specific arbitration institutions located in them. It is in this recognition of arbitration as
one of the most viable approaches to dispute management and resolution that makes
arbitration institutions of importance across the continent.

§4.02 ARBITRATION LAWS AND INSTITUTIONS IN THE EAST
AFRICAN REGION

This section examines the laws which support domestic and international arbitration
and the major arbitration institutions in Kenya (§4.02[A]), Tanzania (§4.02[B]),
Uganda (§4.02[C]), Rwanda (§4.02[D]), and Burundi (§4.02[E]). It also briefly exam-
ines the arbitration remit of the East African Court (§4.02[F]). It primarily interrogates
the role and functioning of these arbitration institutions in each of these countries. All
four East African countries have ratified the New York Convention of 1958 and the
ICSID Convention of 1965.10

[A] Kenya

Kenya’s Arbitration Act 1995 (KAA)11 is based on the UNCITRAL Model Law on
International Commercial Arbitration (Model Law), which is designed to assist States
in modernizing their arbitration laws. The Model Law is specifically designed for the
regulation of international commercial arbitration.12 One significant difference be-
tween the Model Law and KAA is that the KAA covers both domestic and international
arbitration.13 The KAA also defines domestic14 and international15 arbitration for ease
of reference.

9. William Lawton Kirtley, Bringing Claims and Enforcing International Arbitration Awards
against Sub-Saharan African States and Parties, 8 The Law and Practice of International Courts
and Tribunals 143,143 (2009).

10. For contracting states of the New York Convention, see: http://www.uncitral.org/uncitral/
en/uncitral_texts/arbitration/NYConvention_status.html..

11. Arbitration Act, Cap 4 laws of Kenya (No. 11 of 2009), as amended by the Amending Act No. 11
of 2009, L.N. 48/2010. Revised Edition 2012 [2010].

12. UNCITRAL Model Law on International Commercial Arbitration (1985), with amendments as
adopted in 2006, United Nations documents A/40/17, annex I and A/61/17, and available at:
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html
[accessed 6 Apr. 2016].

13. Section 2 of KAA.
14. Section 3(2). An arbitration is domestic if the arbitration agreement provides expressly or by

implication for arbitration in Kenya: and at the time when proceedings are commenced or the
arbitration is entered into, (a) where the arbitration is between individuals, the parties are
nationals of Kenya or are habitually resident in Kenya; (b) where the arbitration is between
bodies corporate, the parties are incorporated in Kenya or their central management and control
are exercised in Kenya; (c) where the arbitration is between an individual and a body corporate,
(i) the party who is an individual is a national of Kenya or is habitually resident in Kenya; and
(ii) the party that is a body corporate is incorporated in Kenya or its central management and
control are exercised in Kenya; or (d) the place where a substantial part of the obligations of the
commercial relationship is to be performed, or the place with which the subject matter of the
dispute is most closely connected, is Kenya.

Chapter 4: Arbitration Institutions in East Africa §4.02[A]
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The KAA generally makes provisions for the conduct of arbitral proceedings and
the enforcement of arbitral awards by national courts. The Act’s omission on provi-
sions relating to the institutional framework on arbitration is however glaring. It is
noteworthy that the KAA does not establish or endorse a sole arbitral institution in the
country. Its provisions apply to both ad hoc and institutional arbitrations where Kenya
is the seat of arbitration. There are three major arbitration institutions in Kenya:
Chartered Institute of Arbitrators, Kenya Branch (§4.02[A][1]), Nairobi Centre for
International Arbitration (NCIA) (§4.02[A][2]), and the Centre for Alternative Dispute
Resolution (CADR) (§4.02[A][3]).

[1] Chartered Institute of Arbitrators-Kenya Branch

The Chartered institute of Arbitrators, Kenya Branch (CIArb-K) was established in
1984, as one of the branches of the Chartered Institute of Arbitrators, United Kingdom,
which itself was founded in 1915 with headquarters in London. CIArb-K is registered
under the Societies Act of Kenya.16 It promotes and facilitates the determination of
disputes by arbitration and other forms of alternative dispute resolution (ADR)
processes such as: mediation, Conciliation, Neutral Evaluation, Expert Determination
and adjudication.17 CIArb-K currently has over 700 members, evidencing the availabil-
ity of a wide pool of knowledgeable and experienced arbitrators in Kenya.18 CIArb-K
also facilitates the appointment of arbitrators in its role as appointing authority.

In addition to a dedicated website, CIArb-K has a Secretariat with physical
facilities in Kenya for arbitration and other forms of ADR.19 These facilities include
arbitration hearings rooms and other support services.20 To further support the
processes of arbitration and ADR, CIArb-K has published its own Arbitration Rules,
2012.21 These Rules are binding on arbitrators conducting arbitral proceedings CIArb-K
arbitrations.

The Chartered Institute of Arbitrators as is well known is a membership based
organization that primarily provides training and education services for dispute

15. Section 3(3). An arbitration is international if: (a) the parties to an arbitration agreement have,
at the time of the conclusion of that agreement, their places of business in different states;
(b) one of the following places is situated outside the state in which the parties have their places
of business: (i) the juridical seat of arbitration is determined by or pursuant to the arbitration
agreement; or (ii) any place where a substantial part of the obligations of the commercial
relationship is to be performed or the place with which the subject-matter of the dispute is most
closely connected; or (c) the parties have expressly agreed that the subject-matter of the
arbitration agreement relates to more than one state.

16. Cap 108, Laws of Kenya, Revised Edition 2012 [1998].
17. The Chartered Institute of Arbitrators Kenya Branch Constitution, Clause 2.
18. The Directory of CIArb-K Members is available on its website at: http://www.ciarbkenya.org/

membership.html [accessed 8 Jan. 2016].
19. CIArb-K secretariat is located at Kindaruma Lane, Nicholson Drive, Off Ngong Road, Nairobi.
20. Chartered Institute of Arbitrators, Kenya Boardrooms, available at: http://www.ciarbkenya.org

/room-hire.html [accessed 20 Mar. 2016].
21. Chartered Institute of Arbitrators Arbitration Rules of December 2012; following the CIArb

Headquarters’ Model Arbitration Rules and available are at the Institute’s offices for a fee.

Kariuki Muigua§4.02[A]

78



resolution processes.22 It is therefore debatable if CIArb-K can be properly described as
an arbitration institution in the strict sense. This is more so as CIArb-K was constituted
as an organization with one of the objects being to ‘generally promote, encourage and
facilitate the practice of settlement of disputes by arbitration and alternative means of
dispute resolution other than resolution by the courts.’23 As far as international
arbitration practice is concerned in Kenya, CIArb-K has been effective in providing
qualified arbitration practitioners to sit as arbitrators in ad hoc arbitrations. However,
considering that CIArb-K follows the parent CIArb Headquarters in its mode of
operation, it is unlikely that it will develop into an institution offering full institutional
arbitration services. As such, it may need to work closely and collaborate with the other
institutions in Kenya and the region to support and promote arbitration in Kenya.

[2] Nairobi Centre for International Arbitration

The Nairobi Centre for International Arbitration (NCIA) was set up through the office
of the Attorney General of Kenya under the auspices of the Asian-African Consultative
Organization (AALCO).24 This was the result of a Memorandum of Understanding
(MoU) concluded between AALCO and the Government of the Republic of Kenya. This
MoU was signed on 3 April 2006 during the Forty-Fifth Annual Session of AALCO at its
Headquarters in New Delhi to establish an AALCO Regional Centre in Nairobi.25 The
NCIA is therefore the third AALCO Regional Centre26 in Africa following the Cairo
Regional Centre for International Commercial Arbitration, Egypt,27 and Lagos Regional
Centre for International Commercial Arbitration, Lagos, Nigeria.28

The NCIA was established under the NCIA Act, 2013.29 Its functions as set out in
section 5 of the NCIA Act include to, ‘promote, facilitate and encourage the conduct of
international commercial arbitration in accordance with this Act’;30 ‘administer domes-
tic and international arbitrations as well as alternative dispute resolution techniques
under its auspices’;31 ‘ensure that arbitration is reserved as the dispute resolution
process of choice’;32 and ‘develop rules encompassing conciliation and mediation
processes’.33

22. See for the Chartered Institute of Arbitrators, http://www.ciarb.org/ [accessed 14 Mar. 2016].
23. The Chartered Institute of Arbitrators Kenya Branch Constitution, Clause 2(i)(a).
24. Asian-African Legal Consultative Organization, Report on the AALCO’s Regional Arbitration

Centres, para. 23, p. 5.
25. Asian-African Legal Consultative Organization, Report on the AALCO’s Regional Arbitration

Centres, AALCO/51/ABUJA/2012/ORG 3, para. 7, p. 2.
26. The other two Centres established under the auspices of the Asian-African Legal Consultative

Organisation (AALCO) are the Kuala Lumpur Regional Centre for Arbitration in Kuala Lumpur,
Malaysia and Tehran Arbitration Centre in Tehran, Iran.

27. For Cairo Regional Centre, see: http://crcica.org.eg/ [accessed 4 Mar. 2016].
28. For Lagos Regional Centre, see: http://www.rcicalagos.org/ [accessed 4 Mar. 2016].
29. Act No. 26 of 2013, Laws of Kenya.
30. Section 5(a), No. 26 of 2013.
31. Ibid., s. 5(b).
32. Ibid., s. 5(c).
33. Ibid., s. 5(d). Further functions include: to organize international conferences, seminars and

training programmes for arbitrators and scholars; to coordinate and facilitate, in collaboration
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The NCIA is administered by a Board of Directors with membership drawn from
Kenya, Rwanda and Uganda,34 and a Registrar appointed by the Board of Directors. The
Registrar oversees the day to day management of the affairs and staff of the Centre and
also acts as secretary to the Board.35 The NCIA maintains offices36 in Nairobi and
recorded its first reference in 2015.37 Following other AALCO Regional Centres, the
NCIA has its Nairobi Centre for International Arbitration (Arbitration) Rules, 2015.38

These Rules are based on the UNCITRAL Arbitration Rules. Attached to the NCIA is an
Arbitral Court established under section 21 of the NCIA Act. This Arbitral Court has
exclusive original and appellate jurisdiction to hear and determine all disputes referred
to it in accordance with the NCIA Act or any other written law.39 A decision of the Court
in respect of a matter referred to it is to be final.40 Rule 33 of the NCIA Arbitration Rules
provides that the decisions of the Centre with respect to all matters relating to the
arbitration shall be conclusive and binding upon the parties and the Arbitral Tribunal.
For clarity on the nature of such matters, recourse is to be to the NCIA Arbitration
Rules41 which provide for a number of instances where the jurisdiction of the court may
be invoked. For example, Rule 11(3) of the NCIA Arbitration Rules provides that a party
who intends to remove an arbitrator shall, within fifteen days of the formation of the
arbitral tribunal or on becoming aware of any circumstances referred to in paragraph
(1) and (2),42 send a written statement of the reasons for requiring the removal, to the
Arbitral Court, the Centre, the arbitral tribunal and all other parties. The Arbitral Court
is to make its decision on the removal of an arbitrator within fifteen days of receipt of

with other lead agencies and non-state actors, the formulation of national policies, laws and
plans of action on alternative dispute resolution and facilitate their implementation, enforce-
ment, continuous review, monitoring and evaluation; to maintain proactive co-operation with
other regional and international institutions in areas relevant to achieving the Centre’s objec-
tives; to in collaboration with other public and private agencies, facilitate, conduct, promote and
coordinate research and dissemination of findings on data on arbitration and serve as repository
of such data; to provide ad hoc arbitration by facilitating the parties with necessary technical and
administrative assistance at the behest of the parties; to provide advice and assistance for the
enforcement and translation of arbitral awards; to provide procedural and technical advice to
disputants; to provide training and accreditation for mediators and arbitrators; educate the
public on arbitration as well as other alternative dispute resolution mechanisms; and, to enter
into strategic agreements with other regional and international bodies for purposes of securing
technical assistance to enable the Centre achieve its objectives.

34. The names of NCIA Board of Directors, is available at: http://ncia.or.ke/index.php?option=
com_content&view=category&layout=blog&id=86&Itemid=1243 [accessed 20 Mar. 2016].

35. For more details see s. 9 NCIA Act.
36. NCIA offices are located at The Cooperative House, Haile Selassie Avenue, Nairobi.
37. Nairobi Centre for International Arbitration, First Arbitration conducted at the NCIA boardroom,

available at: http://ncia.or.ke/index.php?option=com_phocagallery&view=category&id=1
:first-arbitration&Itemid=1263 [accessed 20 Mar. 2016].

38. Legal Notice No. 255, Kenya Gazette Supplement No. 210, 24 Dec. 2015.
39. Section 22(1), No. 26 of 2013.
40. Section 22(2).
41. Nairobi Centre for International Arbitration (Arbitration) Rules, 2015, Legal Notice No. 255,

Kenya Gazette Supplement No. 210, 24 Dec. 2015.
42. Rule 11(1): A party may require the removal of an arbitrator if circumstances exist that give rise

to justifiable doubts as to the arbitrator’s impartiality or independence. (2) A party may remove
an arbitrator it has nominated, or in whose appointment it has participated, only for reasons of
which the party becomes aware after the appointment has been made.
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the written statement, unless the arbitrator resigns from office; or all other parties agree
to the removal of the arbitrator.43

Rule 6(1) of the NCIA Arbitration Rules provides that where interim payments are
required to cover the Centre’s administrative costs or the arbitral tribunal’s fees or
expenses, including the fees or expenses of an expert appointed by the arbitral tribunal,
the Centre may, on the approval of the Arbitral Court, make payments out of the
deposits held.

The Arbitral Court does not concern itself with interim and conservatory mea-
sures as these may only be issued by the arbitral tribunal. Rule 27(1) of the NCIA
Arbitration Rules empowers the arbitral tribunal, unless otherwise agreed by the
parties in writing, to make various decisions on a provisional basis. These include
decisions on security for costs and preservation of property which is the subject matter
of the arbitration. It is noteworthy that the same Rule 27(4) preserves the right of
parties to apply for such measures before a judicial authority.

Section 10 of the NCIA Act confers on the Registrar (who is also the Chief
Executive Officer of the NCIA) with the powers to oversee the business of the Arbitral
Court including enforcement of decisions of the Arbitral Court. The Arbitral Court has
a President and two Deputy Presidents and the Registrar. The Court is also to have
fifteen other members all of whom should be leading international arbitrators. All these
fifteen other members of the Court are be appointed competitively by the Board for a
period of five years but shall be eligible for re-appointment for one further term of five
years.44

Though the role of the Arbitral Court is administrative under the NCIA Act and
Rules, the nature of its relationship with national courts is not very clear especially
during the arbitral hearing. This raises confusion as far as jurisdiction in arbitration
matters is concerned. What is clear however is that the Arbitral Court is independent
of the Judiciary and has original and exclusive jurisdiction in certain matters as
discussed above. It is also noteworthy that the jurisdiction is mainly administrative in
nature as opposed to judicial, which is largely vested in the arbitral tribunal. This is
perhaps meant to ensure that domestic courts do not interfere with the arbitration
process once it starts especially in matters that can either be determined by the arbitral
tribunal or the Arbitral Court as per the NCIA Act and the NCIA Arbitration Rules.

[3] Centre for Alternative Dispute Resolution

The Centre for Alternative Dispute Resolution (CADR) is another registered arbitration
institution in Kenya that aims to enhance the settlement of disputes through ADR
mechanisms.45 With the recognition of ADR as processes of dispute resolution in

43. Rule 11(6).
44. Section 21(3), No. 26 of 2013. It is expected that the members of the Board will be drawn from

both domestic and international arbitration practitioners as this will enhance the scope of the
expertise available to the Board.

45. The Centre was registered under the Companies Act Cap 486 of the Laws of Kenya as Company
limited by guarantee.
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Article 159 of the current Constitution of Kenya, 2010, CADR plans to provide ADR
services to enhance such provisions for dispute settlement in Kenya. Its membership is
also drawn from the Chartered Institute of Arbitrators, Kenya branch (CIArb-K).46

Currently, the CADR operates from the premises of the CIArb-K. However, CADR
differs from CIArb-K in that it is conceived as an arbitral institution properly so called
and not just an association of professionals interested in arbitration and ADR.

There are major benefits for CADR from its association with CIArb-K especially in
relation to sourcing qualified arbitrators. In due time it can set up its own facilities from
where it can offer arbitration services and also create enough capacity to enable it act
as an appointing body and administer the arbitration references. Such capacity
development by CADR will leave room for CIArb-K to concentrate on creating
awareness of arbitration and other ADR mechanisms, and also offering training and
continuous professional development in arbitration to all its affiliated professional
bodies. This will leave CADR to concentrate on administering institutional arbitration
in Kenya and the region.

[B] Tanzania

The Tanzania Arbitration Act (TAA)47 was enacted in 1931 as the enabling law for
arbitration references where Tanzania is the seat. The TAA has general provisions
relating to arbitration by consent48 as well as provisions on court-annexed arbitra-
tion.49 Further, provisions on arbitration are contained in the Arbitration Rules of
1957,50 made under the Arbitration Act,51 so effectively the TAA has a set of arbitration
rules annexed to it for use by parties primarily in ad hoc references. It is noteworthy
that the arbitration legislation in force (both the TAA and the Rules) pre-dates the
UNCITRAL Model Law and has never been changed to take into account its provi-
sions.52

The TAA needs to be modernized. For example, it still provides for the appoint-
ment of even number tribunals with an umpire.53 The TAA does not have any
provisions on the grounds upon which a party may challenge the appointment of any
of the arbitrators. It is also silent on the scope or definition of arbitration but makes
reference to international conventions on international arbitration to which Tanzania

46. CIArb-K members become automatic members of CADR.
47. Cap 15, Laws of Tanzania (2002 Revised Edition).
48. Ibid., ss 3-26.
49. Tanzania’s Civil Procedure Code (the Code) deals with arbitration where it arises in the course

of court proceedings as provided under Schedule 2 of the Code.
50. Published in Government Notice 427 of 1957.
51. Section 20, Ch. 15, Laws of Tanzania.
52. J. Cosmas, The State Of International Commercial Arbitration in Tanzania: A Comparative

Critique And Call For The Reform, vol. 12 US-China Law Review, 513-529, 521(2015); See also
G.L. Cosmas, Critical Analysis on the Challenges Facing Legal and Institutional Frameworks on
Recognition and Enforcement of Foreign Arbitral Awards in Tanzania, vol. 39 Journal of Law,
Policy and Globalization 165-177, 172 (2015); See also C.J. Mashamba, Alternative Dispute
Resolution in Tanzania: Law and Practice 125 (Mkuki na Nyota Publishers, 2014).

53. First Schedule (s. 4), Clause 2, Cap 337, Laws of Tanzania.
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is party.54 The TAA however, makes express reference to foreign awards in Part IV
which applies to foreign awards and not to any award made on an arbitration
agreement governed by the law of Tanzania.55 It generally recognizes foreign awards as
binding and enforceable, and may be relied on by way of defence, set-off or otherwise
in any legal proceedings.56 The Act does not make any provisions on institutional
arbitration in Tanzania. It also does not endorse a sole arbitral institution in the
country. It may, therefore, be implied that the provisions of the TAA apply to both
institutional and ad hoc arbitrations where Tanzania is the seat of arbitration. There are
two main arbitration institutions in Tanzania: the Tanzania Institute of Arbitrators
(TIA) (§4.02[B][1]) and the National Construction Council (NCC) (§4.02[B][1]).

[1] Tanzania Institute of Arbitrators

The Tanzania Institute of Arbitrators (TIA) is a non-governmental organization
registered under the Societies Act of Tanzania (Cap 337).57 The TIA acts as facilitator
of arbitration. It assists the parties (in consultation with the parties’ arbitrators) to
agree ad hoc rules on the procedures which will bind them.58 The TIA has its own
bespoke set of arbitration rules which it uses in conducting both domestic and
international arbitration proceedings.59

[2] National Construction Council

The National Construction Council (NCC) is a statutory body created under the NCC
Act.60 The NCC is mandated to among others:

promote and provide strategic leadership for the growth, development and
expansion of the construction industry in Tanzania with emphasis on the devel-
opment of local capacity for socio-economic development and competitiveness in
the changing global environment; and facilitate efficient resolution of disputes in
the construction industry.61

54. Fourth Schedule (ss 28-33), Cap 337, Laws of Tanzania.
55. Section 28(2), Cap 337, Laws of Tanzania.
56. Section 29, Cap 337, Laws of Tanzania.
57. Cap 337, Laws of Tanzania.
58. ‘Tanzania’, Arbitration in Africa, 5 Jun. 2007. Available at: http://www.nortonrosefulbright.

com/files/tanzania-25762.pdf [accessed 7 Apr. 2016].
59. Daele, K., et al., Country Q&A: Tanzania, in Cross-Border Handbooks: Arbitration, 167

(2010/2011), available at www.practicallaw.com/arbitrationhandbook [accessed 20 Mar.
2016].

60. National Construction Council Act, No. 20 of 1979, Cap 162, Laws of Tanzania, revised ed. 2008,
Government Printer, Dar es Salaam.

61. National Construction Council (NCC) Functions, available at: http://www.ncc.or.tz/functions
.html [accessed 8 Apr. 2016].
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In 2001, the NCC adopted a set of arbitration rules, to enable parties settle their
construction disputes under the Rules.62 The NCC Arbitration Rules (2001 Edition) are
available at the NCC offices in Dar es Salaam, Tanzania for a fee. The TCC also
maintains a Panel of Arbitrators to facilitate the settlement of such differences and
disputes.63 The arbitration services of the NCC are mainly available to persons in the
construction industry although it also offers its services to persons outside the
industry.64

These two institutions enjoy close collaboration in Tanzania. They jointly
organize short professional courses and examination for aspiring arbitrators and jointly
compile a list of arbitrators available for appointment.65 However, for a vibrant
institutional framework on arbitration in Tanzania to develop, much more needs to be
done to project these two institutions into the international arena and change the
perception that they only administer domestic disputes and also are only industry-
specific. To begin with, little information can readily be accessed regarding the
institutions. These institutions need to disseminate information to the business com-
munity in the region and beyond to create awareness of their existence. This may be
achieved through setting up resourceful websites with relevant and up to date
information, organizing joint promotional activities such as conferences and work-
shops, amongst others, with other institutions in the region and the continent.

Despite the rigidity of Tanzania’s national legal framework on arbitration, it is
important for the two institutions to ensure that their arbitration rules reflect interna-
tional best practices so as to meet the requirements of modern users of international
arbitration. These rules need to be flexible enough to allow the parties considerable
freedom to agree upon the lawyers to represent them, the procedure to be followed,
language of the arbitration, and the size of the tribunal to decide their dispute.

[C] Uganda

Uganda’s Arbitration and Conciliation Act66 was enacted to amend the law relating to
domestic arbitration and international commercial arbitration, and provide for the
enforcement of foreign arbitral awards.67 The Act also defines the law relating to
conciliation of disputes. Under this Act, national courts may assist parties involved in
arbitration with taking evidence,68 setting aside arbitral awards69 and recognition and

62. See W. Kapinga et al., Tanzania, Getting the Deal Through Arbitration 406-412, 407 (2014),
available at: http://www.academia.edu/9872218/Getting_the_Deal_Through_-_Arbitration-_
Tanzania_Chapter_2014 [accessed 7 Apr. 2016].

63. See National Construction Council, Settlement of Disputes, available at: http://www.ncc.or.tz
/s-dispute.html [accessed on 8 Apr. 2016].

64. See National Construction Council Functions, available at: http://www.ncc.or.tz/functions.
html [accessed 8 Apr. 2016].

65. Ibid.
66. Arbitration and Conciliation Act, Cap 4, Laws of Uganda, 2000.
67. Ibid., s. 1.
68. Ibid., s. 27.
69. Ibid., s. 34.
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enforcement of the arbitral awards.70 This Act is modelled on the UNCITRAL Model
Law.71 There is one major arbitration institution in Uganda, the Centre for Arbitration
and Dispute Resolution (§4.02[C][1]).

[1] Centre for Arbitration and Dispute Resolution

Uganda’s Arbitration and Conciliation Act establishes the Centre for Arbitration and
Dispute Resolution (CADRE).72 The Act empowers CADRE to make appropriate rules,
administrative procedure and forms for effective performance of arbitration, concilia-
tion or ADR processes; to establish and enforce a code of ethics for arbitrators,
conciliators, neutrals and experts; to qualify and accredit arbitrators, conciliators and
experts; to provide administrative services and other technical services in aid of
arbitration, conciliation and ADR; to facilitate certification, registration and authenti-
cation of arbitration awards and conciliation settlements; to provide skills training and
promote the use of ADR methods for stakeholders.73 The Arbitration and Conciliation
(Amendment) Act, 2008 provides for the funding of the CADRE by the Ugandan
government.74 While this may help the institution to run smoothly, caution should
always be exercised to avoid creating the impression that as a result of the funding, the
Centre’s activities are not independent of government interference.

CADRE is empowered under the Act to offer both ad hoc and institutional
arbitration whether domestic or international. The Act refers to ‘administered arbitra-
tion’ in defining arbitration75 and allows parties to authorize such institution to take
decisions the Act permits them to make.76 In Uganda, the parties are free to determine
the number of arbitrators.77 However, if the parties fail to determine the number of
arbitrators under subsection (1), there shall be one arbitrator.78

Redfern and Hunter observed in 1995 that:

[a]n established and well-organized arbitral institution can do much to ensure the
smooth progress of an international arbitration even if the parties themselves- or
their legal advisers- have little or no practical experience in the field.79

70. Ibid., ss 35 and 36.
71. A.C.K Kakooza, Arbitration, Conciliation and Mediation in Uganda: A Focus on the Practical

Aspects, (2009) vol. 7 no. 2 Uganda Living Law Journal 268, 272 (December 2009).
72. Arbitration and Conciliation Act of Uganda, 2000, s. 67, Cap 4. The Act was enacted to amend

the law relating to domestic arbitration, international commercial arbitration and enforcement
of foreign arbitral awards, to define the law relating to conciliation of disputes and to make other
provision relating to the foregoing.

73. Section 68, Arbitration and Conciliation Act of Uganda.
74. The Government of Uganda Gazette, No. 33 Volume CI dated 27 Jun. 2008, UPPC, Entebbe,

2008, s. 70A. The preamble to the Amendment Act provides that it is an Act to amend the
Arbitration and Conciliation Act, (Cap. 4) in order to provide for funding of the Centre for
Arbitration and Dispute Resolution by Government and to provide for other related matters.

75. Section 2, Arbitration and Conciliation Act of Uganda.
76. Ibid., s. 2(2).
77. Ibid., s. 10(1).
78. Ibid., s. 10(2).
79. A. Redfern & M. Hunter, Law and Practice of International Commercial Arbitration 155 (2nd ed.,

London: Sweet & Maxwell, 1991). This view is also quoted in A.A. Asouzu, Some Fundamental
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CADRE may, therefore, have to do more especially with regard to the qualifica-
tion and accreditation of arbitrators, to ensure that they can competently administer
both domestic and international arbitration. It will also be beneficial for the region for
CADRE to closely collaborate with the business community and other arbitral institu-
tions in the region to promote the use of arbitration.

[D] Rwanda

Rwanda’s law on arbitration and conciliation in commercial matters is based on the
UNCITRAL Model Law (2006 revision).80 The Act applies to domestic and international
commercial arbitration and conciliation.81 However, the Act does not prejudice the
enforcement of any other Rwandan Laws by virtue of which certain disputes may not
be submitted to arbitration.82 Article 12 of the Act expressly provides that the parties to
arbitration agreement are free to determine the number of arbitrators which, in any
case, shall be an odd number. Failing such determination, the number of arbitrators
shall be three. The Arbitrators may be from Rwanda or any other country. Rwanda has
one arbitration institution, the Kigali International Arbitration Centre, (§4.02[D][1]).83

[1] Kigali International Arbitration Centre

In February 2011 the Rwandan Parliament enacted a law establishing the Kigali
International Arbitration Centre (KIAC) as an independent body to administer media-
tion, adjudication and arbitration.84 KIAC has a panel of domestic and international
arbitrators publicly available on its website.85 Parties to KIAC arbitration are free to
nominate their arbitrators, in accordance with the KIAC Rules.86 However, when KIAC
is called upon to appoint an arbitrator, it does so primarily from its panel of arbitrators.
It is noteworthy that prior to the establishment of KIAC, there was no formal
organization administering amicable dispute resolution processes in both domestic and
international disputes.87

KIAC has the potential to promote the development of international arbitration in
the region and Africa as a whole. With its international outlook, KIAC can forge

Concerns and Issues about International Arbitration in Africa, vol. 1 African Development Bank
Law Development Review 81, 86 (2006).

80. Law No. 005/2008 of 12/02/2008, Official Gazette, Special of 6.03.2008. See also R.F. Oppong,
Legal Aspects of Economic Integration in Africa 240 (Cambridge University Press, 2011).

81. Article 2.
82. Ibid.
83. Bernadette Uwiyceza the former Director General of KIAC examines the Centre in greater detail

in Ch. 9.
84. Law Establishing the Kigali International Arbitration Centre, Law No. 51/2010 of 10 Jan. 2010,

Laws of Rwanda.
85. Panel of arbitrators is available on KIAC website at: http://kiac.org.rw/spip.php?rubrique25

[accessed 8 Apr. 2016].
86. Kigali International Arbitration Centre Rules, 2012, Arts 12-15, published in the Official gazette

No. 22 Bis of 28 May 2012, available at: http://www.kiac.org.rw/IMG/pdf/-3.pdf [accessed 5
Apr. 2016].

87. KIAC, Annual Report July 2012-June 2013, p. 4.
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strategic partnerships with the other regional Centres to jointly host conferences,
provide trainings, workshops and professional development activities for arbitration
practitioners.

[E] Burundi

Although, international arbitration in Burundi is supported by law, there are no
comprehensive laws on the same. The Civil Procedure Code of 2005 introduced
arbitration in Burundi. However, there is a wider issue of language barrier as far as
integration within the EAC is concerned since all their laws are in French only.88 There
is one arbitration centre in Burundi, the Burundi Centre for Arbitration and Mediation
(BCAM) (§4.02[E][1]).

[1] Burundi Centre for Arbitration and Mediation

In 2007, the Burundian Government created the Burundi Centre for Arbitration and
Mediation (BCAM) to deal with commercial and investment disputes.89 It is not very
evident how busy the BCAM has been.90 In a 2008 World Bank publication, it was
noted that the BCAM, need to project its profile to the international community.91 To
increase its visibility, the Centre may enter into strategic collaboration with the other
centres within the region in the area of conferences and other activities of these
institutions. BCAM can also organize international and regional conferences, in
collaboration with the business community of Burundi to promote the use of arbitra-
tion to them. Such collaboration may also include the various government ministries
that deal with the international business community in the areas of tourism, invest-
ments and trade.

[F] East African Court of Justice

A mention should be made of the role of the East African Court of Justice (the EACJ)
which is one of the organs of the EAC established under Article 9 of the Treaty for the
Establishment of the EAC.92 The EAC is a regional intergovernmental organization
comprising the Governments of Burundi, Kenya, Rwanda, Tanzania and Uganda for

88. Herbert Smith Freehills Dispute Resolution, Burundi becomes 150th state party to the New York
Convention, available at: http://hsfnotes.com/arbitration/2014/09/03/burundi-becomes-150th
-state-party-to-the-new-york-convention/ [Accessed 8 Apr. 2016].

89. Law No. 1/08 of 17 Mar. 2005, Code on the Organization and Competence of the Judiciary.
90. See USA International Business Publications, Burundi Mineral & Mining Sector Investment and

Business Guide: World Strategic and Business Information Library 128 (Int’l Business Publica-
tions, 2013).

91. See I. Baghdadli et al. (eds), Breaking the Cycle: A Strategy for Conflict-sensitive Rural Growth in
Burundi: Main Report (World Bank Publications, January 2008).

92. Treaty for the Establishment of the East African Community (EAC Treaty), adopted on 30 Nov.
1999 at Arusha, entered into force on 7 Jul. 2000 (Amended on 14 Dec. 2006 and 20 Aug. 2007).
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purposes of East African economic, social, cultural and political integration.93 In
addition to the Court’s jurisdiction over the interpretation and application of the EAC
Treaty,94 it has arbitration related jurisdiction. The EAC arbitration jurisdiction covers
matters arising from arbitration agreements contained in a contract or agreement
concluded by the Community or any of its institutions; and arbitration agreements
contained in a commercial contract or agreement which the parties have conferred
jurisdiction on the Court to deal with arising disputes.95

The EAC Court has formulated the EACJ Arbitration Rules, 2012,96 made under
Article 42 of the EAC Treaty.97 These Rules apply to very arbitration references
pursuant to Article 32 of the EAC Treaty.98 Where the parties have agreed to submit to
arbitration under the Rules, they are deemed to have submitted ipso facto to the Rules
in effect on the date of the commencement of the arbitration proceedings, unless they
have agreed to submit to the Rules in effect on the date of their arbitration agreement.99

Despite the existence of the arbitration rules which have incorporated interna-
tional best practices on arbitration. It does not however appear that the EAC Court has
a vibrant arbitration matters cause list.100 This may partly be attributed to the fact that
the integration process of the East Africa Community is still ongoing. The Member
countries have also not submitted any matters to the EACJ jurisdiction on arbitration.

§4.03 CHALLENGES

Having examined the various arbitration institutions that operate in East African
countries, this section examines some of the challenges confronting these centres and
suggests how the centres can grow their workload, make their services better known
and strategically share their regional space.

[A] Effectiveness of Arbitration as a Process

I have noted as it relates to Kenya that in some cases parties will litigate arbitration
related disputes all the way to the Supreme Court especially in pursuing setting aside

93. Preamble, EAC Treaty.
94. Article 27, EAC Treaty.
95. Article 32, EAC Treaty.
96. East African Court of Justice Rules of Arbitration, EACJ, Arusha, Tanzania, March 2012. The

Rules were made in exercise of the powers conferred on the East African Court of Justice by
Art. 42 of the Treaty for the Establishment of the East African Community.

97. Rule 1 provides that unless the parties to arbitration agree otherwise: (a) these Rules shall
apply to every arbitration under Art. 32 of the Treaty; (b) the parties to any arbitration may
agree in writing to modify or waive the application of these Rules; (c) where any of these Rules
is in conflict with any provision of the law applicable to arbitration from which the parties
cannot derogate, that provision shall prevail.

98. Rule 1(2)(a), East African Court of Justice Rules of Arbitration.
99. Rule 7(1), East African Court of Justice Rules of Arbitration.

100. H.R. Nsekela, Overview of the East African Court Of Justice, a paper presented during the
sensitization workshop on the Role of the EACJ in the EAC Integration, Imperial Royale Hotel,
Kampala, Uganda, 1-2 Nov. 2011. Available at: http://eacj.huriweb.org/wp-content/uploads
/2013/09/Overview-of-the-EACJ.pdf [accessed 5 Apr. 2016].
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of awards.101 This situation creates an impression that courts are entertaining litigation
at the expense of arbitration, thus, scaring away some potential users of arbitration.
The effect of this is that parties who are keen on having their disputes settled faster may
avoid jurisdictions where they perceive that they may be dragged before courts for
longer than necessary. This has the effect of denying the local arbitration institutions
the opportunity to administer such arbitration matters.

[B] Institutional Capacity

I have also observed that there exists a challenge on the capacity of existing arbitration
institutions in the region to meet the expectations of modern arbitration users. Much
more needs to be done to enhance the capacity of these institutions in terms of the
number and quality of available arbitrators, adequate administrative staff and financial
support to ensure that they are fully equipped to administer in particular international
arbitration references.102

It is my opinion that despite the existence in Africa of individuals with the
relevant knowledge, skill and experience of international dispute resolution and
competent institutions, there has been a general tendency by foreign parties doing
business in Africa to appoint non-African arbitrators in their arbitration references.103

This practice has denied local arbitrators the opportunity to put their skills and
expertise in arbitration to use in international disputes. The same also applies to the use
of foreign arbitration institutions in preference to local institutions. Some African
parties also appoint non-Africans as arbitrators. Indeed, Julian Lew has observed that
the near absence of African arbitrators in ICSID arbitration proceedings can in part be
explained by the fact that African states predominantly appoint international lawyers
to represent their interests.104

101. Section 35(1) of the Act. See K. Muigua, Role of the Court under Arbitration Act 1995: Court
Intervention Before, Pending and Arbitration in Kenya, supra, available at: http://www.
kenyalaw.org/klr/index.php?id=824 [accessed on 8 Apr. 2016]. See the Arbitration between
Kanyotta Holdings Limited and Chevron Kenya Limited (CALTEX) which made its way to the
Kenya High Court and Court of Appeal after the award was challenged (2012 eKLR). See
Glencore Grain Ltd v. T.S.S.S Grain Millers Ltd [2012] eKLR; See also Daily Nation Newspaper,
‘Not again! Pattni’s new Sh4bn scandal,’ of Saturday, 11 May 2013, available at: http://www
.nation.co.ke/News/Not-again-Pattnis-new-Sh4bn-scandal/-/1056/1849756/-/14axo7az/-/ind
ex.html [accessed 8 Apr. 2016]. The Newspaper partly read ‘Controversial businessman
Kamlesh Pattni is set to pocket Sh4.2 billion worth of taxpayers’ money if the High Court
upholds a hefty award issued in his favour by an arbitrator’. It went further to state ‘But it is the
hefty award against the government authority that is likely to attract public attention given that
it is wananchi (meaning citizens) and taxpayers who will foot the Sh4.2 billion bill.’

102. Kariuki Muigua, Making East Africa a Hub for International Commercial Arbitration: A Critical
Examination of the State of the Legal and Institutional Framework Governing Arbitration in
Kenya, available at: http://www.kmco.co.ke/attachments/article/114/Making%20East%20
Africa%20a%20Hub%20for%20International%20Commercial%20Arbitration.pdf [accessed
8 Apr. 2016].

103. Explanatory note by the UNCITRAL secretariat on the Model Law, United Nations document
Al40117, annex I.

104. Julian D.M. Lew et al., Comparative International Commercial Arbitration, 237 (Kluwer Law
International, 2003).
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East African arbitral institutions need ensure that, while parties may choose
persons of their choice to appoint as arbitrators, they are also provided with a list of
qualified African arbitrators from which they may consider appointment. Arbitration
institutions (among others) have databases with arbitrators’ qualifications which can
be made publicly available for ease of reference by parties seeking to appoint
arbitrators. It is important for arbitration institutions to support the visibility of African
arbitrators as this will in turn raise their profiles which will lead to increased caseload.

Finally it is important that commercial parties are encouraged to include valid
arbitration clauses in their contracts. It has been argued that an arbitration clause
should take into consideration the applicable law, state and attitude of the possible seat
towards arbitration as well as the effect of its domestic law on arbitration proceedings
and outcome so as to ensure that the parties’ intentions are not defeated by legal
technicalities.105 This is because it is the arbitration clause that dictates where the
proceedings will be held and the applicable law. As such, it is important to have a clear
non-ambiguous clause as this will not only save time but will also save resources for
the parties by way of minimized challenges before national courts.106

[C] Arbitration Users’ Concerns

There are various issues of concern to users of arbitration, some of which do not fall
within the ambit of arbitration institutions while others do.107 Users need adequate
Information Communication Technology (ICT) infrastructure and other relevant physi-
cal infrastructure for the conduct of modern arbitration. Some of these arbitration
institutions lack such basic infrastructure. Also some of the centres lack institutional
capacity which refers to both physical infrastructure and adequately trained staff to
assist parties and arbitrators sitting under their rules. Arbitration institutions in Africa
must meet these concerns of users and provide a professional environment for such
users.

105. McLaughlin, Arbitration and Developing Countries, supra, 215.
106. See generally Paul Ngotho, Pathological Arbitration Clauses in Ad Hoc Arbitrations: Kenya’s

Experience, paper presented at the Chartered Institute Of Arbitrators (Kenya Branch) & Centre
For Alternative Dispute Resolution (CADR) International Arbitration Conference held at
Whitesands Beach Hotel, Mombasa, 7-8 Aug. 2014. Available at: http://www.ngotho.co.ke/
PathologicalArbitrationClauses.8.8.14.pdf [accessed 8 Apr. 2016].

107. Examples of issues that fall outside the remit of arbitration institutions include: security of lives
and property, insurgency and civil strife, government bureaucracy, support facilities such as
airports, hotels, etc. See A.B. Chikwanha, The Anatomy of Conflicts in the East African
Community (EAC): Linking Security with Development, keynote speech to Development Policy
Review Network-African Studies Institute, Leiden University, The Netherlands, Theme for
2007-Development Policy and the Security Agenda for Africa: Reassessing the Relationship,
available at: https://www.issafrica.org/uploads/EACANNIE.PDF [accessed 27 Jan. 2016]. See
also F. N. Ikome, Africa’s International Borders as Potential Sources of Conflict and Future
Threats to Peace and Security, paper no. 233 Institute for Security Studies (2012).
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[D] Suggestions

I have observed elsewhere that government intervention in arbitration can raise fears
of bias and the exercise of undue influence.108 However it is important to note that it is
possible for arbitration institutions to receive support from the government while
retaining their independence. The governments of East African states can provide seed
funding to help the institutions commence their activities. These governments can also
(and even more importantly) nominate these institutions in their arbitration agree-
ments. State institutions, such as courts can also play a critical role in supporting the
arbitral centres by facilitating the enforcement of international and domestic arbitral
awards as well as ensuring that there is minimal court interference in the arbitral
process. This will win the confidence of potential arbitration users within and outside
the region. Parliament and Courts need to also work in tandem in promoting law
reform to ensure that the state arbitration related laws reflect modern trends in
arbitration practice.109 An example of government and arbitration centre collaboration
is the case of NCIA and the Kenya National Chamber of Commerce and Industry
(KNCCI) in Kenya. KNCCI collaborates with the Government of Kenya in promoting
business and foreign investment in the country. Some of these investors enter into
partnerships with the government who can promote these institutions as competent to
administer their disputes.

Arbitration institutions can also support the training of arbitration practitioners
and the teaching of arbitration in Law Schools. A good example is the University of
Nairobi, School of Law, which currently offers international commercial arbitration as
a course on its Masters of Law Programme. This course is also accredited by CIArb-K
so that students who pass this course can apply directly to become Associate members
of CIArb-K. This not only boosts the number of persons eligible to pursue a career in
arbitration but also helps in creating awareness in the country and the region. It is also
a powerful tool for improving the legal capacity and personnel of arbitral institutions,
and boosting the development and practice of arbitration generally.

CONCLUSION

The availability of effective and reliable arbitration institutions is an additional factor
that encourages investors to enter and carry on business in any jurisdiction. This is
because of the confidence in knowing their disputes will be settled expeditiously and in
a neutral forum. This will also enhance users’ confidence in arbitral institutions in the
African continent and directly impact positively on the transformation of arbitration
practice in Africa.

108. See Kariuki Muigua, Natural Resources and Conflict Management in East Africa, paper
presented at the 1st NCMG East African ADR Summit held at the Windsor Golf Hotel, Nairobi
on 25 and 26 Sep. 2014.

109. Kariuki Muigua, Promoting International Commercial Arbitration in Africa, available at:
http://www.kmco.co.ke/attachments/article/119/PROMOTING%20INTERNATIONAL%
20COMMERCIAL%20ARBITRATION%20IN%20AFRICA.pdf [accessed 5 Apr. 2016].
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