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ARTICLE

Why Law Matters: Corporate Social
Irresponsibility and the Futility of
Voluntary Climate Change Mitigation
BEATE s A
LEADER OF

SOCIATE PROFESSORDR JURIS AT THE DEPART
TAINABLE COMPANIES PROJECT*

1. CORPORATE SOCIAL RESPONSIBILITY (CSR) AND THE LAW

Corporate Social Responsibility (CSR) encompasses an enormous

complexity of debate and private and public initiatives. This

article deals with one section of the debate, with the definition of

CSR commonly accepted by business and legislators as the start-

ing point.

CSR in a sustainable development perspectivel could be seen

as dealing with and bringing together two interrelated issues:

first, legal compliance and, second, the company's responsibility

for going beyond such compliance, with the legal rules forming

the floor and the voluntary part of CSR being a striving beyond

that - a race to the top. In that sense, CSR would encompass and

form a bridge between hard law, soft law, and ethical obligations.

Certainly, there is no doubt about the necessity of companies

acknowledging their societal role as all-important components of

our societies. We have little hope of achieving overarching societal

goals such as that of a sustainable development 2 without the

contribution of companies. The limitations of existing regula-

tion, including notably environmental law,3 necessitate a different

approach to involve companies as part of the solution to pressing

challenges such as climate change.4 CSR in the sense just indicated

could have been the different approach, merging the legal and

ethical obligations of companies and the people involved in them.

However, the business lobbyists have captured the CSR con-

cept and ensured that the definition legislators subscribe to is that
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of CSR as a voluntary activity.' The business message may be said

to be: 'Do not legislate us, and we are willing to talk about how

we behave'.6 This is not meant to ignore that good is done in the

name of CSR. Certainly, the CSR movement has led to or been a

part of a process where no business leader with respect for herself

will claim that her company disregards CSR. However, as this

article will argue, defining CSR through delimitation against legal

obligations is deceptive and detrimental to the development of a

sustainably and socially responsible business and has contributed

to giving CSR a bad name.

This article goes on to address several of the problems associ-

ated with this voluntary CSR concept, forming an argument to

show why law matters, and specifically why company law has to

be involved in addressing the necessity of getting companies to

contribute to climate change mitigation. This article concludes

with some reflections on the CSR contribution to a truly respon-

sible business debate.

2. WHY VOLUNTARY CSR IS PROBLEMATIC

2.1. How Both Mainstream Corporate Governance and

Voluntary CSR Promote Shareholder Primacy

Business acceptance of the non-primacy of shareholder interests

seems to be a necessary prerequisite for business to become sus-

tainable, also in the environmental sense. As long as profit (maxi-

mization) for shareholders is the overarching goal, any attempt

All comments are welcome at <beate.sjafjell@jus.uio.no>. I am grateful to Tineke Lanbooy and Penny Simmers, my co-editors for this Special Issue of the European Company

Law (ECL), and to Benjamin Richardson for inspiring and helpful comments to an early draft. The usual disclaimer applies.

1 That is, including the three dimensions of sustainable development: environmental protection, social justice, and economic development, also in CSR debates known simply

as'Planet, People and Profit, see T. Lambooy, Corporate Social Responsibility. Legal and Semi-legal Frameworks Supporting CSR (Deventer: Kluwer, 2010), 10.

2 Sustainable development has famously been defined as a development that meets'the needs of the present without compromising the ability of future generations to meet their

own needs, by the 1987 Brundtland Commission, see World Commission on Environment and Development, Our Common Future (Oxford: Oxford University Press, 1987), 43.

3 Discussed briefly in s. 3 below.

4 See also B. SjafIell, 'Internalizing Externalities in EU Law: Why neither Corporate Governance nor Corporate Social Responsibility Provides the Answers, The George Washing-

ton International Law Review 40 (2010): 977-1024.

5 See, for example, Commission Communication Concerning Corporate Social Responsibility: A Business Contribution to Sustainable Development, COM (2002) 347 final

(2 Jul. 2002), 5: 'CSR is a concept whereby companies integrate social and environmental concerns in their business operations and in their interaction with their stakehold-

ers on a voluntary basis.' On a national level, see, for example, about Norway, B. Sjifjell, 'Report from Norway: Another CSR Victory for the Business Lobbyists, European

Company Law 6 (2009): 235-238.

6 Ibid.
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at prioritizing environmental concerns and prioritizing climate

change mitigation will quickly hit a ceiling. As the Intergovern-

nental Panel on Climate Change (IPCC) has pointed out, there is

a potential for existing technology to reduce greenhouse gas emis-

sions, but a number of barriers prevent this potential from being

realized.7 The conceived primacy of shareholders and of profit

maximization for shareholders is arguably one such barrier.8

Current debates about companies can be divided into two

main trends that seem to point in different directions, and in

many ways, they do. In one important way, namely the effect that

they tend to have, the two debates, however, arguably both pro-

mote shareholder primacy and both serve to lessen the chances

of us achieving socially responsible businesses. Socially respon-

sible businesses, as in businesses that are operated as to not work

against and to contribute as far as possible to overarching societal

goals, notably that of a sustainable development, is a prerequisite

for the achievement of these goals.

The Corporate Governance debate has spawned a number of

corporate governance codes and legislative measures, such as the

European Union (EU) Directive on shareholder rights.9 This debate

focuses on investors, first and foremost shareholders, and their

relationship with the board of the company and, by extension, its

management. The CSR movement, on the other hand, advocates

corporate responsibility for those affected by a company's actions:

employees, other (external) workers,o the local communities, and

the environment.i At what we might tentatively view as the meet-

ing point between the focus on investors' interests and the trend

towards social responsibility, we find Socially Responsible Invest-

ment (SRI),'green funds, and a certain level of attention being paid

by investors to corporate behaviour, beyond what is traditionally

seen as the shareholders' only concern, the financial bottom line.12

Nonetheless, the main focus of the corporate governance

debate is, and seems set to remain for the foreseeable future, the

traditional agency issues of how to get the board and manage-

ment to act in line with the shareholders' interests, defined not

as environmentally sustainable investment, but as achieving the

highest possible profits in the form of dividends and an increas-

ing share price.13 In the current corporate governance view, the

company is more or less the property of the shareholders, a tool

for maximizing their income.1 4 The problem with this focus is

that it restricts the discussion to one small part of the complex

web of relationships that exists both within the company and

between the company and society. Therefore, a good corporate

governance system'may be perceived as a necessary, but not a suf-

ficient condition for corporate responsibility'. Is

The CSR debate typically stands on the outside of the com-

pany and is concerned with the company's responsibility towards

those parties and interests that seem to be implicitly defined as

being external to the company, even including the company's own

employees. 16 Proponents of CSR generally seem to direct their

arguments towards the management and board of the company

and the shareholders. 17 This inevitably, albeit unwillingly, sup-

ports a definition of the company as consisting of only sharehold-

ers, board members, and management, which, in turn through the

influence of the corporate governance debate, are seen, respec-

tively, as principals (shareholders) and agents (board members

and, by extension, management).18 This observation is not meant

to dismiss the fact that the CSR movement has significantly

contributed to bringing important issues on the impact of the

companies to the forefront. Nor is it meant to deny the likelihood

of some companies being serious about their CSR profile, and

not resorting to it only for marketing purposes.19 CSR, however,

7 L. Bernstein et al.,'Industry, in Climate Change 2007: Mitigation. Contribution of Working Group III to the Fourth Assessment Report of the Intergovernmental Panel on Clinate

Change, ed. B. Metz et al (Cambridge, UK & New York, NY: Cambridge University Press, 2007).
8 '[W]e seem unable to communicate to our business community that these risks [consequences of climate change as modelled by the IPCC] are just not worth running.

Adaptation costs are inevitable but adaptation without strenuous efforts at mitigation is reckless, J. Cameron, 'Climate Change in Business', in Legal Aspects of Implementing

the Kyoto Protocol Mechanisms: Making Kyoto Work, ed. D. Freestone & C. Streck (Oxford: Oxford University Press, 2005), 25-34, at 29.

9 See Directive 2007/36/EC, OJ 2007 (L 184/17-24) (on the exercise of certain rights of shareholders in listed companies). For an overview of corporate governance codes, see

European Corporate Governance Institute, 'Index of All Codes, <www.ecgi.org/codes/all-codes.php>, 25 Jun. 2009. For a critical perspective, see, inter alia, S. Thomsen, 'The

Hidden Meaning of Codes: Corporate Governance and Investor Rent Seeking, European Business Organization Law Review 7 (2006): 845-861.

10 Companies utilize a heterogeneous group of workers, mainly, it seems, through the choice of companies situated in Western Europe, not employed directly by the company.

See also J. Dine, Companies, International Trade and Human Rights (Cambridge: Cambridge University Press, 2005), 13-20. Through so-called outsourcing, much of the direct

legal responsibility for workers in other countries is removed from our public companies - and often also from the consciousness of the European general public, especially

with regard to workers in developing countries. In addition, with respect to workers in Europe, there seems to be a growing tendency towards other kinds of contractual

relationships than the traditional one of employment, as illustrated by the green paper on this issue. Commission Green Paper on Modernising Labour Law, COM (2006) 708

final (22 Nov. 2006), 3, expressing concern on the development of 'a grey area where basic employment or social protection rights may be significantly reduced.

11 For a critical approach, see Lambooy, 2010, supra n. 1, Ch. 2, and for example, Bede Nwete, 'Corporate Social Responsibility and Transparency in the Development of Energy

and Mining Projects in Emerging Markets: Is Soft Law the Answer?, German Law Journal 8 (2007): 311-315.
12 P. Cornelius & B. Kogut,'Creating the Responsible Firm: In Search for a New Corporate Governance Paradigm, German Law Journal 4 (2003): 45 and 51. However, that does

not mean that economic and financial performance no longer matters. Opening a USD 250 million SRI fund to other investors, ABP, the largest Dutch pension fund, made clear

that they will not be abandoning fundamental financial analysis.'There is no room for socially initiated investments if such investments do not meet the return requirements.

See also B.J. Richardson, Socially Responsible Investment Law: Regulating the Unseen Polluters (Oxford: Oxford University Press, 2008).

13 See, for example, L. Enriques & P. Volpin, 'Corporate Governance Reforms in Continental Europe, Journal of Economic Perspectives 21 (2007): 117-140, at 117, and 125-127.

14 See B. Sjafjell, Towards a Sustainable European Company Law. A Normative Analysis of the Objectives ofEU Law, with the Takeover Directive as a Test Case (Alphen aan den Rijn:

Kluwer Law International, 2009), ss 3.3, 4.1.3, and 4.3.4.3.
15 Cornelius & Kogut, supra n. 12, 49.
16 See Siaffell, Towards a Sustainable European Company Law, supra n. 14, s. 4.1.4.

17 Ibid.

18 See ibid., ss 4.1.3, and 13.2.1.
19 Some advocates of CSR and, notably, some stakeholder theorists argue in favour of more fundamental changes. Not all have a from-the-outside-in perspective, but the CSR

movement taken as a whole has a from-the-outside-in perspective and on-a-voluntary-basis-only approach that makes it rather toothless.
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is expressly defined to be a voluntary exercise. Its voluntary

nature was clearly important to corporate input to the European

Commission's CSR work and the Commission has, apparently

without reservation, accepted the corporate definition of social

responsibility as voluntary, 20 and thereby accentuated a picture

of the company as something that, legally speaking, concerns first

and foremost the shareholders. 21

The general acceptance of the shareholder perspective of the

company is further underlined by the shareholder versus stake-

holder debate, which may be seen as the collision point between

the corporate governance trend and the CSR movement.22 TO

perhaps put it more accurately, we may say that the corporate gov-

ernance debate has emerged from the shareholder side of the larger

shareholder versus stakeholder debate, while the CSR movement

may be seen as emerging out of the stakeholder side. Entering

into the shareholder versus stakeholder debate tends to involve an

acceptance, willing or unwilling, tacit or express, that sharehold-

ers are the central group, while stakeholders are defined as all the

external parties and interests affected by the company's actions. 23

The shareholder focus of the corporate governance debate

and the from-the-outside-in perspective of the CSR movement,

with its implicit acceptance of the central role of shareholders

and its dichotomy between shareholders and (other) stakeholders,

represent a problematic analytical approach that has an impact

on the legislative and policy solutions adopted. Analytically, the

shareholder focus of both sides results in a narrow and one-

dimensional view of the company that does not provide a satisfac-

tory starting point for research into the societal role of companies.

The impact of environmental and social issues of this ana-

lytical fallacy is evident: in the corporate governance context, a

discussion of companies' actions and their environmental and

social consequences is restricted by the definition, expressly stated

or implicitly understood, of the societal goal of companies being

to provide (maximum) profit for shareholders. We find echoes

of the same problem in the context of CSR, with its focus on the

voluntary basis within the perceived framework of profit maximi-

zation for shareholders.24 Here, we may also find the root of the

problem with many CSR initiatives, which tend to be viewed as

little more than 'greenwashing' and marketing ploys.25 Address-

ing the environmental and social impact of companies within the

confines of the corporate governance debate or the premises of

CSR as voluntary will therefore not lead to the necessary changes.

2.2. The Deceptive Delimitation between Legal Obligations and CSR

All companies of some size will claim to have a CSR policy. As has

been pointed out by Sir Adrian Cadbury, in fact all companies do

have a CSR policy 2 6 but not in the sense that all companies have

a strategy and a system for ensuring that the company's business

is carried out in an as socially responsible a way as possible. The

true CSR policy of some companies is to use CSR as marketing or

to have a public relations policy on CSR that aims at misleading

the general public as to the true nature of the company. And the

fact that the general public is misled is indicative of the problem

with CSR. 27

The deceptive delimitation of CSR as that which is not the

result of a legal obligation has a number of negative conse-

quences. I will focus on two here: First, the entrenchment of the

division between law and ethics and, second, the opening up for

CSR as greenwashing through the lack of control and the indiffer-

ence as to the contents of the CSR actions.

The problem with delimiting CSR against legal obligations is

that it may tend to encourage the setting up of a sharp division

between (hard) law and the ethics of business, which may lead

to a petrifaction of the contents of legal obligations, promoted

by business lobbyists wishing to keep all CSR declarations and

policy statements within the free zone of voluntarism. CSR as a

20 See COM (2002) 347 final, Corporate Social Responsibility: A Business Contribution to Sustainable Development, 5:'CSR is a concept whereby companies integrate social and

environmental concerns in their business operations and in their interaction with their stakeholders on a voluntary basis.' This is expressly accepted by the Commission in]

COM (2006) 136 final, Communication from the Commission: Implementing the Partnership for Growth and Jobs: Making Europe a Pole of Excellence on Corporate Social

Responsibility, 2:'Because CSR is fundamentally about voluntary business behaviour, an approach involving additional obligations and administrative requirements for busi-

ness risks being counter-productive and would be contrary to the principles of better regulation'- which is practically a verbatim repetition of business reaction to the Green

Paper referred to in the 2002 Communication.

21 The very concept of voluntarism as in lack of legal requirements may be discussed. In certain situations, companies may, of course, feel strongly obliged to act responsibly,

owing to their social license, green consumers, or social investors. See, for example, N. Gunningham & J. Rees,'Industry Sef- regulation: An Institutional Perspective, Law &

Policy (1997): 363-414. This does, however, not resolve the problem with the negative aspects of the regulatory capture of the whole CSR debate by business lobbyists.

22 See Sjafjell, supra n. 14, s. 4.1.2.

23 If the term 'stakeholders' is to be used in a meaningful way, it must, of course, include shareholders and not be seen as opposed to them. See also Lambooy, 2010, supra n. 1,

Ch. 2.

24 See also Dine, supra n. 10, 222.

25 See, for example, W.S. Laufer,'Social Accountability and Corporate Greenwashing, Journal ofBusiness Ethics 43 (2003): 253-261.
26 Quoted in B.T. Horrigan,'21st Century Corporate Social Responsibility Trends - An Emerging Comparative Body of Law and Regulation on Corporate Responsibility, Gover-

nance, and Sustainability, Macquarie journal af Business Law (2007): 85-122, at 122, text to n. 135. The quote continues:'The first issue is whether they recognise the fact, and

the second is how far they are alert to changes in what society expects of them in the field'.

27 It may be interesting to note in this context that the Swedish energy giant Vattenfall, whose vision it is to 'create a strong and diversified European energy portfolio with

sustainable and increased profits, significant growth options and [to] be among the leaders in developing environmentally sustainable energy production, <www.vattenfall.

com/en/index.htm>, 25 Jan. 2011, won the Climate Greenwash Award 2009 for 'its mastery of spin on climate change, portraying itself as a climate champion while lobby-

ing to continue business as usual, using coal, nuclear power, and pseudo -solutions such as agrofuels and carbon capture and storage (CCS), <www.climategreenwash.org/

climate-greenwash-winner-revealed>, 25 Jan. 2011. See also T.P. Lyon & E.-H. Kim,'Greenhouse Gas Reductions or Greenwash?: The Doe's 1605b Program, Working Paper,

23 Apr. 200T, <http://ssrn.com/paper=981730>, 25 Jan. 2011, where the authors conclude that the companies' participation in a voluntary greenhouse gas registry has had no

impact on their actual emissions performance, indicating that this may he a form of greenwashing.
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voluntary concept may, in other words, encourage and exacer-

bate a false dichotomy between an idea of what the law is and

what it should be, and thereby render the law unduly rigid.2
8

True corporate responsibility would, on the other hand, first and

foremost focus on the core business of the company and running

that in an as responsible a way as possible - responsible to the

company, to its employees, its contractual partners including (in a

wide sense) its shareholders, other people affected by its business,

and the local and global environment.29 This means complying

with the law to the full and not avoiding legal obligations through

technicalities and jurisdictional issues or through abuse of

economic or political issues in developing countries.30 This also

means respecting and complying as far as it is within the realm

of the company, with the legal obligations on the state, typically

human rights and environmental and climate laws. This further

entails taking responsibility for fair and proper treatment of the

people involved and affected by its business, also beyond the strict

requirement of the law, and in the same way for the protection of

the local and global environment, within the realm of its busi-

ness. When CSR instead is defined as that which is voluntary, and

much of the core business of a company is regulated by law to

some extent, the voluntary CSR concept also tends to move the

CSR focus away from the core business of the company. This leads

me to the second main problem.

Much of what companies claim as credit on their CSR account

is involvement with issues unrelated to their business, for exam-

ple, the Norwegian Airport Express Train organizing computer

classes for former drug addicts 31 or Norsk Hydro funding the

Oslo Philharmonic Orchestra. 32 Funding the Orchestra gives no

indication at all of how Norsk Hydro is run as a business - how it

contributes to or works against the mitigation of climate change,

how its employees are treated, and whether it cares about the

workers hired by its subcontractors. 33 Organizing computer

classes for the underprivileged or funding cultural activities is

not CSR in the true sense; it is Corporate Charity Work (CCW).

It could be argued of course that CCW is a part of an extended

concept of CSR, but we should distinguish between CSR in the

wide sense, including CCW, and the core of true CSR. We should

not allow CCW to be used as a substitute for true, core CSR or as

a shield against discussing whether the core business of a com-

pany is run in a socially responsible manner. If we allow CCW to

mislead us, we are allowing the companies to engage in Corporate

Greenwashing (CGW), which serves to undermine all efforts and

make a mockery of all ideas of transparency, informed choices,

and consumer power. Defining CSR as voluntary thereby may

promote corporate social irresponsibility through the incentives

for using CSR as marketing and even greenwashing in the fully

understandable race to win markets and achieve profit. Green-

washing may go beyond misleading CSR reports - in the area of

environmental disclosure, research indicates that it is sometimes

the worst companies that give the best environmental reports.34

Greenwashing may also take place through the practice of trans-

ferral, with companies apparently acting responsibly in the richer

parts of the world, while in fact basing their profits on irrespon-

sible subcontracts that they hope to conceal from their wealthier

consumers.35

The problem with voluntary responsibility and the lack of

clear legal obligations are obvious in the area of climate change,

where the technology is available for the mitigation of climate

change on a large scale 36 but where it does not seem to be pos-

sible to get across to business that the risk of climate change is

just not worth taking.37

I submit that as long as profit maximization and shareholder

primacy are the norm, decision-makers in companies who wish

to be truly socially responsible will tend to feel forced to resort to

CCW and CGW to give the impression of a responsible business.

Truly responsible businesses stand in danger of being competi-

tively disadvantaged to the only ostensibly responsible businesses,

28 The observation about the false dichotomy is not a new one, and among all contributions to the related debates, reference may be made, inter alia, to J. Bengoetxea, The Legal

Reasoning of the European Court of Justice: Towards a European Jurisprudence (Oxford: Clarendon Press, 1993), 29. Bengoetxca describes the dichotomy between de lege lata

and de legeferenda in 'traditional legal positivism, and how the distinction between these two types of arguments dwindles in the study of the legal process, especially in 'the

hard cases'. This approach (of leaving behind the sharp dichotomy between the law as it is and as it ought to be) may be seen to be in line with that of the European Court

of justice, see, inter alia, T.C. Hartley, The Foundations ofEuropean Community Law, 6th edn (Oxford: Oxford University Press, 2007), 75. In the field of international trade

and environmental law, the approach is illustrated by C. Voigt, Sustainable Development as a Principle oflIntegration in International Law. Resolving Potential Conflicts between

Climate Measures and WTO Law (Leiden: Martinus Nijhoff Publishers, 2008), 162, arguing for the force of legal principles (notably that of sustainable development) as cor-

rectives to the written law precisely because it can help bridge the gap between the perception of the law'as it is' and how it'ought to be'.

29 The traditional criticism in company law to proposing that boards should be responsible for promoting more than one interest is briefly discussed in Sjijell, 2010,

supra n. 4.

30 Suspicion of such abuse is reported in the case of Shell in Nigeria; see press reports about the recent hearing in the Dutch Parliament, for example, 'Dutch Lawmakers Grill

Shell on Nigerian Operations, Washington Press, 26 Jan. 2011, <http://washingtonexaminer.comfnews/world/2011/01/dutch-lawmakers-grill-shell-nigerian-operations>,

28 Jan. 2011.
31 Heralded by the Norwegian business newspaper Dagens Nieringsliv in December 2010 as an example of CSR.

32 See <www.oslofilharmonien.no/lang/en/filharmonien/sponsor/>, 24 Jan. 2011.
33 Norsk Hydro has understood this; see Norsk Hydro's declaration on its website, <www.norskhydro.com/en/Our- commitment/>, 24 Jan. 2011, which addresses these core CSR

issues.
34 See s. 2.3 below,

35 See also Dine, supra n. 10, 12-13.
36 Although, of course, the marginal costs of implementing such technology can be high, which means that the short-term perspective promoted by the shareholder primacy

drive may constitute a barrier.
37 See text accompanying supra n. 7 and n. 8.
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with their suppliers, customers, investors, and legislators being

unable to tell the difference. The sad thing from a business point

of view is that they then also often miss out on opportunities.

Taking CSR seriously can be win-win, in a number of different

ways, including the potential for saving costs. 3 8

2.3. Reporting: Supportive Initiatives without a Core in Place?

CSR declarations, by companies, non- governmental organizations

(NGOs), and various international, regional, and national actors

take different forms. What they do have in common is a focus

on human rights, labour rights, the environment, and the fight

against corruption. The UN initiative 'the Global Compact' is one

example of CSR.39 Most, if not all, CSR declarations by compa-

nies are intended to be legally non-binding.

National legislative efforts to promote socially respon-

sible business latch on to these declarations and, through an

approach that has support in the theory of reflexive law, 40

require their companies not to be actually socially responsible

but only to report about the extent to which they are or plan to

become responsible. The faith in reporting as a way of internal-

izing externalities, by making decision-makers more conscious

about issues on which they have to report, is hard-lived and

seems even to be on the rise. We have seen it in Norway, in the

environmental reporting rules in our accounting law, and we

see it now with the wider CSR goal in the Danish new account-

ing act rule41 as well as in the Norwegian dominant corpo-

rate governance code and in the Dutch corporate governance

code.42

The uncritical belief in reporting as a legislative measure that

seems to require little or no forethought or research is illustrated

by the current Norwegian proposal for a similar requirement

to the new CSR reporting rule in the Danish accounting act.

Norwegian accounting law already contains requirements for

reporting on the working environment, gender equality, and the

natural (external) environment.43 In the latter area, Norwegian

accounting law on the face of it seems progressive and future-

oriented, as it has stated since 1989 that the board's annual report

is to include information on 'not insignificant impact on the

external environment,"44 which in 1998 was expanded to include a

requirement to report how the environmental impact, that is, the

company's negative effect on the environment, is to be prevented

or reduced. 45 This is clearly meant to raise the board's awareness

of and sense of responsibility for these issues. 46 However, reports

indicate quite low compliance rates and suggest that these may

be explained by lack of enforcement and lack of political and

social drivers.47 The committee appointed by the Ministry of

Finance48 that has proposed new CSR reporting requirements to

be included in the Norwegian accounting act 49 mentions these

reports but does not discuss what relevance, if any, low compli-

ance rates should have for considering new reporting require-

ments of a similar nature. Nor does the committee propose to

align the different reporting requirements - that is left to be

considered at a later stage instead. As with the environmental

reporting requirements, the proposed CSR reporting falls within

the scope - in theory - of the auditor's consistency check of the

annual report with the financial accounts.5 0 This serves to give

38 For a discussion of the empirical research in this area and the conclusions that may be drawn therefrom, see, for example, P. DeMaCarty, 'Financial Returns of Corporate

Social Responsibility, and the Moral Freedom and Responsibility of Business Leaders, Business and Society Review 114, no. 3 (200 9 ), <http://ssrn.com/abstract= 154827>,

21 Jan.2011.
39 'Today, thousands of companies from all regions of the world, international labour and civil society organizations are engaged in the Global Compact, working to advance ten

universal principles in the areas of human rights, labour, the environment and anti-corruption, <www.unglobalcompact.org/AboutTheGC/index.html>, 20 Oct. 2007.

40 See, for example, K. Buhmann, 'Reflexive Regulation of CSR to Promote Sustainability: Understanding EU Public-Private Regulation on CSR through the Case of Human

Rights' University of Oslo, Faculty of Law Research Paper No. 2010-07, forthcoming in International and Comparative Corporate Law Journal (2011), <http://ssrn.com/

paper= 1712801 >,25 Jan.2011.

41 See the article by K. Buhmann, 'Company Law as an Agent for Migration of CSR-Related International Law into Companies' Self- regulation? The Case of the Danish CSR

Reporting Requirement, in this ECL Special Issue.

42 B. Sjafell, 'Towards a Sustainable Development: Internalising Externalities in Norwegian Company Law, forthcoming in the International and Comparative Corporate Law

Journal (2011), <http://ssrn.com/paper=1712796>, 25 Jan. 2011, s. 3.3. Concerning the Dutch code, see Lambooy, 2010, supra n. 1, Ch. 3, with criticism and recommendations

for improvement.
43 The Norwegian Accounting Act s. 3-3a (my translation). An English translation of the Accounting Act is available in print or electronically (for a fee) from the Norwegian

Institute of Public Accountants; see <www.revisorforeningen.no/a9356038/English/eBooks>, 8 Nov. 2010.

44 The Norwegian Accounting Act s. 3-3a (my translation). Norwegian accounting law thereby goes beyond the requirements of the amended Fourth Companies Directive,

which sets out that if relevant for the 'development, performance or position' of the company, environmental matters are to be included. The focus being on the effect for the

company, the EU rules are inadequate to fully internalize existing and potential environmental externalities.

45 Ibid.

46 As is clear from the preparatory works, Ot.prp. No.42 (1997-1998), s. 11.5, emphasizing that this may have a positive effect in that it would heighten the board's awareness and

feeling of responsibility with respect to the environment and make the management moreover aware of aspects of the business of the company that may have a not insignifi-

cant impact on the environment. Norway has also gone beyond the requirements of EU law in the implementation of Directive 2003/4/EC on public access to environmental

information. Information can be requested also from companies in the private sector, and this requires a certain level of knowledge on the part of the companies but no general

duty for impact assessment; H.C. Bugge,'Retten ILL a fa, og plikten til a gi, miljoinformasjon etter den nye miljoinformasjonsloven [The Right to Receive, and the Obligation

to Give, Environmental Information after the New Environmental Information Act], Lov og Rett (2005): 492-508.

47 Inter alia, I. Vormedal & A. Ruud,'Sustainability Reporting in Norway -An Assessment of Performance in the Context of Legal Demands and Socio-political Drivers, Business

Strategy and the Environment (2006) [online].

48 And consisting of representatives from different ministries, see <wwvw.regjeringen.no/nb/dep/fin/dok/hoeringer/hoeringsdok/2010/Horing --- rapport- fra-arbeidsgruppen-

for- CSR- rapportering/horingsbrev.html?id=622154>, 25 Jan. 2011 (in Norwegian only).

49 As a new s. 3-3c in the Norwegian Accounting Act, see <www.regjeringen.no/upload/FIN/fma/horingsnotat/krav-til-rapportering-om-samfunnsansvar.pdf>, 25 Jan. 2011

(in Norwegian only).

50 Proposed included in the Norwegian Auditing Act, s. 5-1, see ibid.
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an impression of reliability. The potentially positive effect of a

proposed consistency check is, however, somewhat spoiled when

the committee goes on to say that there seldom will be much of

a connection between the financial accounts and the proposed

CSR reporting and that the consistency check, therefore, should

not pose much of a burden for the companies.5 The impression

that the committee's proposal gives is one of trying to accom-

modate political and NGO pressure to 'do something' about CSR,

without imposing any burdens or requirements of any relevance

on companies.

Generally speaking, if reporting has the effect that its propo-

nents argue that it will have, that would all be very good. And

undoubtedly, true environmental accounting and reporting

may be beneficial ancillary measures. However, as I have argued

elsewhere, when the core duty is not in place - when the decision-

makers in companies are not required to integrate environmental

concerns into the decisions of how the core business of the com-

pany is to be run and there is no hard law stating that compa-

nies must be run in a socially responsible manner - we risk that

environmental reporting is neither relevant nor reliable. 52 There

are even studies that indicate 'a negative relation, that is, the more

a firm discloses, the worse its environmental performance': 5 3 The

uglier the company, the more make-up it uses. Similar problems

are reported concerning the disclosure of social issues.54

Reporting may, in other words, serve to pull wool over the

eyes of legislators, responsible investors, companies looking for

responsible companies to collaborate with, and customers wish-

ing to make socially responsible purchases.5 5 This is a high price

to pay for the possible positive effect that reporting requirements

may have on some companies.

3. WHY LAW, AND SPECIFICALLY COMPANY LAW, MATTERS

As this article and many other contributions have argued, the

law is necessary to combat the shareholder primacy drive and get

across to companies that social responsibility is in its essence,

its core, not a voluntary matter. The law is necessary to level the

playing field for companies that wish to be responsible and wish

to actively contribute to the mitigation of climate change to

ensure that their contribution is not limited by the competitive

advantage that today's system tends to give irresponsible and

short-sighted companies.

If we agree that law matters, the question is what area of the

law. From a company law perspective, the argument may be made

(and indeed is often made) that environmental concerns, like

other 'soft' values, are and should continue to be regulated in

the framework legislation to which all companies in the relevant

jurisdiction must abide.5 6 If business is not environment friendly

enough, then increased environmental law requirements are the

answer. However, the limits of external regulation are well docu-

mented and consist of a number of interlinked factors. One is

that, for example, while European companies also operate outside

of the EU, the environmental legislation of European countries

typically only applies within the territory of that country. The

external regulation in the state of the companies' activities may

be much more lenient or even non-existent, especially in terms

of enforcement. A developing country, sorely needing the jobs

and revenue that foreign companies bring, may find it difficult to

impose strict rules to protect their natural environment. 57 Com-

panies may, therefore, be in a position to dictate conditions and

generally have the upper hand. Another is that legislatures cannot

keep up with everything companies do, whether in Europe or

elsewhere, nor can they keep up with the potential environmental

consequences of those actions. Third, and closely linked to the

second point, companies that are subject to external regulation

only may often try to find loopholes, boiler-plate formulas, or

other measures to avoid or at least reduce the cost of complying

(or appearing to comply) with those regulations. 8 This is part of

the problem with reporting. 59 There is also a regulatory lacuna at

an international level relating to companies and their social and

environmental conduct. The stalled proposal for the UN Norms

governing transnational companies is an example of this regula-

tory gap.
60

Further, sustainable development is also about going fur-

ther than legal compliance. Environmental law goes typically

to prohibiting pollution over certain levels, or of certain types,

but detailed ex ante regulation cannot make companies think

creatively, independently, and individually about sustainable

development. 61 While environmental law may be characterized as

(anti-)pollution law, focusing on the environmental dimension

51 Ibid.
52 S. Berthelot et al.,'Environmental Disclosure Research: Review and Synthesis, Journal ofAccounting Literature 22 (2003): 1-44; 5, 8, 9, especially 15, and 20, and see also 26,

29, 32, and 34.

53 Ibid., 20.

54 Laufer, supra n. 25.

55 While some sustainability indexes and reporting regimes may have an effect and not all CSR efforts should be dismissed as 'cheap talk', the positive effect is limited by the

'broad institutional framework' in which they operate, 0. Perez,'Private Environmental Governance as Ensemble Regulation: A Critical Exploration of Sustainability indexes

and the New Ensemble Politics, Bar Ilan Univ. Ptb Law Working Paper, November 2010, forthcoming in Theoretical Inquiries in Law, <http://ssrn.com/paper=1710639>,

25 Jan. 2011, 35.

56 As is pointed out in Benjamin Richardson's eloquent editorial in this ECL Special Issue.

57 See also Dine, supra n. 10, 20-22 and 24-26.

58 See, for example, N. Sachs,'Planning the Funeral at the Birth: Extended Producer Responsibility in the European Union and the United States', Harvard Environmental Law

Review 30 (2006): 51-98.

59 Where box-ticking may tend to be the corporate approach, if the reporting is done at all, see s. 2.3 above.

60 Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, E/CN.4/Sub.2/2003/12 (2003).

61 See also B. Richardson's editorial in this ECL Special Issue.
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of sustainable development entails going beyond this. Sustain-

able development is a way of thinking. To get the decision-makers

in companies to think in a certain way, we also need an internal

company perspective, which arguably entails an internal company

law perspective. 62 Therefore, in addition as a contribution in its

own right, and to make more effective the external regulation of

companies, we need an internal company perspective, with the

issue being how to get the decision-makers in companies to work

towards a sustainable development.

Company law regulates the organization of a company includ-

ing the division of competence and labour between the company

organs and the role and function of each organ. Company law

is often understood as setting out the purpose for the company

linked to the company law regulation of the duties of the board.63

Company law thereby regulates the strategy- setting and deci-

sion-making in companies and influences (or has the potential

to influence) the guidelines according to which the main deci-

sions are made in a company. Company law probably also tends

to be seen, psychologically speaking, as more relevant to the core

decision-making processes of the board and management of a

company than does external regulation such as environmental law

or reporting requirements of so-called non-financial information

in accounting law.

If we take the mainstream corporate governance position as

a starting point, we may ask: if the focus of the board (and, by
extension, the management) is to be primarily on ensuring profits

for shareholders and keeping the share price high to avoid a take-

over, and the whole system encourages the shareholders to focus

on their own profits, who then is responsible for the company's

actions, beyond its narrow obligation to comply with the law?64

Normatively, the answer seems to be that this is the role of the

board. The function of the board is to determine the company's

strategy, supervise and advise management, and, in that con-

text, promote the company's interests.6 Although members of

the board may have personal interests that they seek to follow,

the board as such is not a recognized interest of the company66

(unlike - depending on one's perspective - the employees, which

would include the management, the shareholders, the creditors,

the customers, the environment, or society).67 The board, there-

fore, has a unique role and position in balancing the involved

interests. 68

However, the underlying drive of the current corporate gover-

nance debate, the shareholder's primacy focus, encourages market

participants to demand further restrictions on the board's scope

of action and suggests additional incentives to align the board's

and management's interests with the shareholders' presumed

common interest in maximizing profits. That it also would be in

the interest of the company, and thereby of all but very short-

term shareholders, to have a long-term vision so as to ensure

continuity seems to pass many companies by. Often (and in really

long-term perspective: always), it is in the best interest of the

company to contribute to preserving biodiversity and protecting

the local and global ecosystems that provide ecosystem services

we all depend on. Instead, negative consequences for the environ-

ment arising from the company's activities tend to be viewed as

externalities. 69 If true internalization of environmental respon-

sibility is to take place, the first and most crucial step, therefore,

seems to be to expressly redefine the societal role of the company

and the role and the position of the board. Although shareholder

primacy in many jurisdictions is a product of culture rather than

law,70 the focus of the corporate governance debate appears to

have made shareholder primacy so entrenched that to achieve

any change it would be necessary to resort to the law expressly

to redefine the societal role of the company and the role of the

board. Company law is, in any jurisdiction, the natural starting

point to do this.

This focus on the board does not mean that we should ignore

the main group within the company, namely the employees, from

the management level down. Quite the contrary, in the daily

running of the company, it is the attitudes and the actions of all

the company's employees that de facto determine and execute

company policy. And there are indications that the bottom-up

approach of employee involvement may be a significant contribu-

tion to ensuring responsible business.7

62 And the support of other disciplines, such as legal-economic theory, sociology, and management and organizational theory.
63 See B. Sjafiell,'The Possibilities and Barriers for Sustainable Companies in Norwegian Company Law, Draft mapping paper presented at Sustainable Companies Workshop

(November/ December 2010), draft on file with author.
64 Even this obligation may be set aside in the search for ways to maximize profit, if the goal of profit maximization is sufficiently maximized, so that the social and fmoancial

consequences of being caught out for not following the law are seen as possible (deductible) costs and not prohibitions in themselves.
65 See Sjafell, supra n. 14, s. 4.2.2.1.
66 Although ensuring stability of the board may clearly be important for the company.
67 For a further discussion of the concept of the company interest, see Sjaftell, supra n. 14, ss 4.2.2.3, and 5.2.2.
68 See also R. Kraakman et al., The Anatomy ofCorporate Law: A Comparative and Functional Approach, 2nd edn (Oxford: Oxford University Press, 2009), 14.
69 That is, as something the company can ignore, as in not legally bound to consider. The classical example of external costs is production externalities, for example, pollution

from a factory. Very simply put, if these costs are not internalized (voluntarily or by force of law), the factory will produce more than it should or in an unnecessarily environ-
mentally harmful manner, because of the difference between the 'private marginal cost and social marginal cost, R. Cooter & T. Ulen, Law and Economics, 4th edn (Boston,
MA: Addison-Wesley, 2004), 44-45. Product externalities is discussed in Sachs, supra n. 58.

70 'Shareholder primacy originates not in company law, but rather in the norms and practices surrounding the rise of the hostile take-over movement in the Britain and America
in the 1970s and 1980s. It is [...I essentially a cultural rather than a legal point of reference, S. Deakin,'The Coming Transformation of Shareholder Value, Corporate Gover-
nance: An International Review 13, no. 1 (2005): 11-18 at 11.

71 See T. Lambooy,'New Code on CSR and Codetermination in the Netherlands, & I.M. Hagen,'Sustainable Decisions and Social Dialogue - Significant Developments in Nor-
way', both in this ECL Special Issue.
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As a matter of law, it is the board that is responsible for the

actions of the company and where the potential is for responsibil-

ity also towards interests other than the shareholders. Likewise,

as a matter of law, the board has the competence (in most, if not

all, jurisdictions) to make decisions guiding the strategy and the

policies of the business of the company. Therefore, assuming that

it is necessary to have a company organ that is responsible for the

actions of the company also beyond the narrow responsibility for

legal compliance as it is per today, the board is the right place to

start.

If internalization of externalities is achieved at the board

level, this should, through the board's setting of company policy

and the board's responsibility to oversee the management of

the company, influence the employees, from the management

level down. This is in line with the board's role and responsibil-

ity according to company law as it is also reflected in corporate

governance codes. 72 What needs to be clarified and expressly

stated is that it is part of the responsibility of the board to ensure

that the internalization of externalities is effectively made part of

the company policy in practice. The corporate governance codes

that include references to CSR tend to do this a non-demanding

manner, where CSR is not integrated into that which is regarded

as corporate governance proper.73

Company law changes would need to go beyond the UK

company law reform that promotes 'enlightened' shareholder

value, which is nowhere near enough to challenge the domina-

tion of shareholder interest over other interests.' 4 Although such

changes could be seen as going in the right direction by expressly

stating that notably environmental concerns are to be taken into

account by the board,75 this may serve to conceal the fact that no

real change is made - only to the extent that it is of benefit to the

shareholders may environmental concerns be considered .76

The presentation of the argument for the inclusion of com-

pany law as a societal tool to achieve sustainable companies

should not be understood as a dismissal of the contribution

of accounting and reporting or the contribution of employee

involvement, nor of the theory of reflexive law. Quite the oppo-

site, all forces need to pull in the same direction if we are to

achieve the required change. The combination of, first, the top-

down approach of changing the company law-defined purpose

of companies and the role and position of boards, second, the

bottom-up involvement of employees, and third, the supportive

contribution of well-designed reporting requirements and envi-

ronmental accounting taken seriously would arguably constitute

crucial contributions to getting us onto the road to sustainability.

As to the reflexive law perspective: getting companies to work

towards a sustainable development in the ecological sense is diffi-

cult to achieve only through rules functioning in the all-or-noth-

ing sense of the typical rule.7 While, for example, the prohibition

of certain substances needs to be done in the form of clear-cut

rules, the transition from 'business as usual to sustainable busi-

ness, requiring a long-term vision with continuous improvement

of the environmental performance of companies, should probably

be set out in a principle-based manner. 7 However, this should

be done within the realm of the law so that it is not a voluntary,

comply-or- explain -based system rather provisions of company

law constituting a legal standard for the environmental perfor-

mance of companies. This would need to be formulated in such

a manner that it could not be obtained through checking a box,

while not presenting rigid rules that would over-regulate some

companies and under-regulate others. Environmental concerns

would need to be integrated into the internal decision-making in

companies in such a manner as to release the potential, often con-

siderable, in each individual company to contribute to a sustain-

able development and notably in mitigating climate change and

avoiding the loss of biodiversity. Company law reform containing

such a legal standard could spark such a development in a man-

ner that would involve increasing demands to the environmental

quality of business over time and foster a race to the top.79

Neither should the focus on company law be understood as

delimitation against financial market and investment law. The

shareholder demand for profits, especially on a short-term basis,

may seriously hinder the board and management of companies

from focusing on sustainable long-term and socially beneficial

development. The financial market and investment law dimension

of this complex issue, therefore, needs to be included as well.80

The main point that I seek to make in this section is that com-

pany law, as a core discipline in the regulation of decision-mak-

ing in companies, should not be excluded from the discussion, as

has been the tendency until now.8 The ongoing research project

72 See, for example, the Norwegian Corporate Governance Code, s. 9, available in an English translation at <wvw.nues.no/filestore/AnbefalingEng_2010.pdf>, 28 Jan. 2011.

73 See Sjafjell, 2011, supra n. 42, s. 3.3. Concerning the Dutch code, see Lambooy, 2010, supra n. 1, Ch. 3.

74 C. Villiers, 'Directors'Duties and the Company's internal Structures under the UK Companies Act 2006: Obstacles for Sustainable Developmenti International and Compara-

tive Corporate Law Journal 8, no.1 (2011), available at <http://ssrn.com/paper=1 712791>, 25 Jan. 2011.

75 Horrigan, supra n. 26, 95-96, where he discusses several examples of company law acknowledgement of CSR issues. In addition, Horrigan arrives at the conclusion that 'even

these areas of reform show no sign yet of leading to a paradigm shift in corporate law and regulation, ibid., 96.

76 Villiers, supra n. 74.

77 R. Dworkin, Taking Rights Seriously (London: Duckworth, 1977), 24-27.

78 As Dworkin explains: principles are norms of law that set 'a standard that is to be observed, ibid., 22.

79 See also M.E. Porter & M.R. Kramer,'Strategy and Society: The Link between Competitive Advantage and Corporate Social Responsibility, Harvard Business Review (Decem-

ber 2006): 1, and Lambooy, 2010, supra n. 1, Ch, 1.

80 Richardson, supra n. 12,

81 See for a further discussion, Sjafell, supra n. 14; Sjafjell, supra n. 42 and S. Deva, 'Sustainable Development: What Role for the Company Law?, International and Comparative

Corporate LawJournal 8, no.1 (2011), available at <http://ssrn.com/paper=1712794>, 25 Jan. 2011.
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Sustainable Companies deals, inter alia, with how such a reform

of company law may be designed, including which incentives and

sanctions would be required as ancillary measures. 82

4. CSR FOR THE TWENTY-FIRST CENTURY

With all the problems associated with the vague and conflicting

CSR concept and the complexity of the CSR debate, one may be

tempted to wish to start with a clean slate instead of basing one's

research on the premises of the CSR contribution to the share-

holder versus stakeholder debate. That was my starting point in

earlier research on the purpose of companies and the barriers

and possibilities in EU company law in encouraging companies

to contribute to the overarching goals of our societies.8 How-

ever, as CSR increasingly wins acceptance as a concept in busi-

ness communities 84 and has entered the 'spotlight as a primary

international policy issue of the same order as climate change,

international security, sustainable development, and free trade

and investment',85 a better strategy for a way forward may be to

try to recapture the concept of CSR.

Whether we prefer to call it true CSR, Corporate Citizenship,

or Responsible Corporate Governance, we need to clarify the con-

tents of each concept. If we would like CSR to be equivalent with

responsible business and a contribution to getting business to

be a part of the solution to our major challenges, we must make

it clear that true CSR is different from Corporate Charity Work

(CCW) and Corporate Green-Washing (CGW). CCW and CCW

are the antithesis of authentic CSR and undermine the CSR idea

of information and transparency combined with consumer power.

Let us insist that we use the term CSR only when addressing the

socially responsible way of managing the core business of a com-

pany, including the discussion of how we can make the necessary

enabling legal changes. Then, voluntary do-good-ism can return

to being the area in which corporate gifts to the local concert hall

or football team are discussed as a separate topic belonging in the

company's sponsoring and marketing department and not used as

a substitute for or a shield against talking about how the business

of the company should be run. And our debate can continue to be

about how to achieve truly responsible business.

82 See the project website at <wvw.jus.uio.no/ifp/english/research/projects/sustainable-companies/>, 25 Jan. 2011. The project is not limited to company law, rather it includes

all the aspects and perspectives touched upon in this article, including notably financial market and investment law, accounting and auditing law, labour law, and law and

economics. Sjifiell, 2011, supra n. 42 indicates the direction of a tentative proposal within the framework of Norwegian law.

83 See, for example, Sjaiell, Towards a Sustainable European Company Law, supra n. 14, s. 4.1, where I introduce a new structure for the discussion in my book.

84 'In the past decade [CSR] has become the norm in the boardrooms of companies in rich countries, and increasingly in developing economies too, 'In Search of the Good

Company', The Economist, 7 Sep. 2007 [online]. Whatever the basis for that may be - whether true acceptance of the necessity of responsible business or of the inevitability

of dealing with the topic as a reputational and marketing aspect, or a desire to greenwash and pull the wool over the eyes of customers, contractual partners, and regulators

alike.

85 Horrigan, supra n. 26, 90.
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