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THE OTIENO CASE: AFRICAN
CUSTOMARY LAW VERSUS WESTERN

JURISPRUDENCE
Roy CARLETON HOWELL*

I. INTRODUCTION

In Black Africa today, there is a conflict between Western
Jurisprudence, Islamic Law, and traditional African Custom-
ary Law. African Customary Law is dismantling Western in-
stitutions left by European colonialists, and it is dominating
Islamic traditions left by the Arabs.1 African Customary Law
is not a uniform system which applies to a given Black Afri-
can nation. Unlike Western Jurisprudence or Islamic Law, Af-
rican Customary Law lacks uniformity in its application to a
multiplicity of rival ethnics. Typically, African Customary
Laws for ethnic groups differ from one another. Although Af-
rican tribes may share a common border, their customs and
languages are generally radically different.2

As long as conflicts are between rivals of the same ethnic
group, African Customary Law is an effective medium for res-
olution. But, what happens when the rivals are from different
tribes? Which African Customary Laws apply to resolve inter-
tribal conflict? This is the problem with African Customary
Law in modern day Africa. Perhaps one hundred years ago,
when Africans lived out their lives within tribal boundaries,
Customary Law was an effective medium for resolution of so-
cial conflict. But in modern day Africa, which comprises many
ethnic groups in large cities, antiquated rural folk ways of eth-
nic tradition will not suffice.

* Kentucky State University, B.S. 1976; Howard University, J.D., 1978; Ge-

orgetown University, LL.M., 1980. The author is a former attorney for the Federal
Communications Commission, and legislative assistant to the Judiciary Committee,
United States Congress for Congressman George W. Crockett Esq. The author is an
Adjunct Professor of Howard University School of Law and currently a Lecturer at
the University of Nairobi Faculty of Law in Nairobi, Kenya.

1. A. Mazrui, The African: A Triple Heritage at 239-259 and 136-137 (1st ed.
1986 Little Brown and Company).

2. D. Lamb, The Africans at p. 14 (1st ed. 1982 Randon House, Inc).



232 SOUTHERN UNIVERSITY LAW REVIEW [Vol. 16

The recent Kenyan case of Virginia Wambui Otieno vs.
Joash Ochieng Ougo3 is an illustration of the conflict between
Western Jurisprudence and African Customary Law. The re-
sults of the Otieno case illustrate the omnipotent remergence
of traditional African Customary Law, and dismantlement of
Western Jurisprudence. Through Otieno, we find antiquated
tribal traditions taking precedent over Western Jurisprudence
in modern Kenya. Unfortunately, the message Otieno sends to
the world community is that Kenya is not moving toward be-
coming a modern state with a uniform body of laws. Kenya is
a loose confederation of rival tribal groups, whose traditional
Customary Laws are so radically different until jurisprudence
is a quagmire of anomaly. This article will examine Otieno,
and the conflict between Western Jurisprudence and African
Customary Law within the scope of this principal case.

II. BACKGROUND OF THE Otieno CASE

Mr. S.M. Otieno was a thoroughly modern African, who
traced his ethnic origins to the Luo Tribe of Western Kenya.
S.M. Otieno was a renowned criminal lawyer, who lived in a
fashionable Nairobi suburb and sent his children abroad to
attend college in the United States. There can be no doubt
that he lived the life of a modern urbanite, and he did not
practice Luo Tribal customs of his ancestors." S.M. Otieno's
lifestyle more appropriately finds its genesis in the histories of
the Renaissance and Enlightenment periods, from which mod-
ern Europe emerged, rather than Luo Tribal customs. S.M.
Otieno frequently recited Shakespeare, and enjoyed watching
old Perry Mason videos of American criminal trial dramas.
Indeed, he was a product of the modern middle-class. No
doubt, if the late founder of Kenya, Jomo Kenyatta, could

3. Virginia Wambui Otieno vs. Joash Ochieng Ougo, Opinion of Mr. Justice
J.F. Shields, January 5, 1987, High Court of Kenya, Nairobi. Subsequently, Court of
Appeal orders a trial on January 8, 1987. On February 13, 1987, Mr. Justice S.E.O.
Bosire of the High Court of Kenya, Nairobi, rules in favor of the defendant. On May
15, 1987, the Court of Appeal affirms Mr. Justice Bosire's trial court opinion. Also,
see The Washington Post, February 14, 1987 Kenyan Judge Awards Corpse of Mod-
ern Lawyer To Tribe, at p. A 25, columns 5 and 6.

4. International Herald Tribune, February 13, 1987, African Tradition and
Modern Values: Tribal Loyalties Are Often At Odds With Nationalism, at. p. 1., by
Blaine Harden. Also, see The Washington Post, February 14, 1987, Kenyan Judge
Awards Corpse Of Modern Lawyer To Tribe, at p. A 25, columns 5 and 6.

5. Id.
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have invented the type of citizen independent Kenya should
have, S.M. Otieno was that model.

The creator of the Kenyan middle class was the late
founder of the country, Jomo Kenyatta. The vision of the late
founder, Kenyatta, was to transfer Kenya into a modern in-
dustrial state with a uniform body of law. Thus, as a modern
day man, S.M. Otieno was not Luo - but was Kenyan and be-
lieved in the laws of the state and not the rural customs of the
Luo.

As a modern Kenyan, S.M. Otieno never practiced or pro-
moted Luo Customary traditions.' He married based on indi-
vidual rights and laws of the modern state.

"Typical of Mr. Otieno's modernity was his marriage. He
married a wealthy woman who was not a member of his tribe,
the Luo. That was in 1963, the year of Kenya's independence,
a time when intertribal marriages were rare and scandalous.
Mr. Otieno's family and tribal elders did not sanction the mar-
riage and they did not like his new wife, a strong-willed, col-
lege-educated woman from the rival Kikuyu tribe."'

S.M. Otieno's marriage to the educated Kikuyu, Virginia
Wambui was an illustration of his sincere belief in individual
freedoms and rights guaranteed by a new modern Kenyan
state. Moreover, his inter-tribal marriage was an overt testi-
monial to his resolute rejection of Luo Customary traditions.
Not only did S.M. Otieno live the life of an educated modern
day Kenyan, he vociferously criticized Luo Customary tradi-
tions as primitive.'

"The lawyer did not seem to care what the Luo liked. He
changed his last name from that of his father. He went against
Luo custom and permitted his sons to be circumcised, a rite
required by his wife's tribe. He refused to teach his nine chil-
dren the Luo language, kept them away from their Luo rela-
tives and told them that tribal ways were "primitive." Family
friends and colleagues say Mr. Otieno saw himself not as a
Luo, but as a Kenyan."9

S.M. Otieno was a modern Kenyan lawyer who believed
in the law of the state and Western Jurisprudence. Although

6. Id.
7. Id.
8. Id.
9. Id.
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he lived his life as a modern lawyer who saw himself as a
Kenyan, in death his views would die with him having no
bearing on his estate.' 0 On December 20, 1986 at fifty years of
age he died of a heart attack.1 No longer alive and able to
protect his family from what he characterized as primitive
Luo Customary traditions, the Luo Tribe quickly moved for
possession of S.M. Otieno's body and estate. The death of
S.M. Otieno began a legal battle between the Kikuyu widow
Virginia Wambui Otieno, and the decedent's Luo brother, Jo-
ash Ochieng Ougo. The decedent's brother, Joash Ochieng
Ougo pursued the widow Virginia Wambui Otieno for the

possession of the body for burial in the tribal homeland pur-
suant to Luo Customary traditions. The Kikuyu widow, Vir-
ginia Wambui Otieno wanted to bury her late husband on
their large estate right outside Nairobi."

The legal issue in Otieno was whether the Decedent Es-
tate Laws of modern Kenya take precedent over Luo Custom-
ary traditions. The factual controversy was whether the widow
has a right to bury her deceased husband in Nairobi pursuant
to the Kenyan Statutory and Common Law; or whether the
African Customary traditions of the decedent's tribal group
dictate burial and estate matters.

10. Id.
"Mr. Otieno died of a heart attack. His wife, children and friends said he had

often told them he wanted to be buried in Nairobi. But the day he died, Luo elders
began pressing his widow for custody of the body."

11. "The front page story said simply: 'A prominent Nairobi advocate, Mr. Sil-
vanus Melea Otieno, has died.' Mrs. Otieno said funeral arrangements would be an-
nounced later.

Little did she - or anyone else for that matter - realize how much later. Even
less did she realize she was about to write an historic chapter into Kenya's legal
history.

It was only 146 days after he had died that S.M. Otieno's burial place was
known. It was a record for Kenya, if not for elsewhere.

But the epic court battle over burial rights was not just another family squabble.
It raised many issues of wide interest to many people: the role of the law and the
family, customary law versus common law, the role of women in the family, different
ethnic traditions and their place in Kenya society as a whole.

The whole issue evoked strong feelings, emotions and debate. For newspapers it
was a bestseller.

For let there be no mistake about it. The Otieno case may be closed. But the
debate it gave rise to about many issues has only just begun." See, S.M. Otieno: Ke-
nya's Unique Burial Saga, Nation Newspapers Publication at Preface (1987). The
Nation printed all the Court's decisions, and all Nation Newspaper accounts in this
one book.

12. Otieno, supra note 3.
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On December 30, 1986, plaintiff Virginia Wambui Otieno
sued for an injunction to enjoin her brother-in-law Joash
Ochieng Ougo from removing the body of her late husband
from the Nairobi City Mortuary. She requested a declaratory
judgement from the High Court declaring that as a matter of
law she was entitled to her late husband's body. The defend-
ant brother-in-law, Joash Ochieng Ougo answered by citing
Luo Customary Law, which holds that the body of a deceased
Luo must be buried in Luoland in Western Kenya. Mr. Jus-
tice Frank J. Shields ruled in favor of the widow Virginia
Wambui Otieno"3 citing a precedent set in 1970.1" Mr. Justice
Shields' decision was based upon the Kenyan Common Law of
decedent's estates, which traces its origins to the English
Common Law. Mr. Justice Shields ended this first round of
the tug-of-war, when he granted leave to the widow to collect
the body from the Nairobi City Mortuary for burial at the
Otieno farm outside Nairobi.

In his decision, Mr. Justice Shields states, inter-alia:

The deceased was an eminent advocate known and
respected by the judges of this court and his colleagues in the
legal profession. It would be idle of this court to pretend that it
didn't know him well.

He was a Luo by tribe, educated in Makerere and India
and had a very substantial and varied legal practice in Nairobi.
He married the plaintiff, a Kikuyu lady of one of Kenya's lead-
ing Kikuyu families and numbered among his clients people of
all tribes and races. He was a metropolitan and a cosmopolitan,
and though he undoubtedly honoured the traditions of his an-
cestors, it is hard to envisage such a person as subject to Afri-
can Customary Law and in particular to the customs of a rural
community.16

Mr. Justice Shields takes judicial notice of the late S.M.

13. The court order, which clears the way for Mrs. Otieno to bury her husband
on Saturday, restrains any other person from removing the body from the mortuary.

Mr. Justice Frank J. Shields ruled in favour of Mrs. Otieno, citing a precedent
set in 1979.

He said: "The deceased in this case died intestate (without having made any
will). His widow is plainly entitled to his corpse in accordance with Civil Appeal num-
ber 12 of 1979. I grant the interlocutory injunction ... " Nation, supra note 11 at p.
3.

14. James Apoli and Enoka Olari vs. Prisca Buluku, civil appeal No. 12 of
1979, The High Court of Kenya.

15. Otieno, supra note 3. Also, see Nation, supra note 11 at p. 6.
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Otieno's lifestyle within the community. The court character-
izes the decedent as being "educated" and "cosmopolitan."
Next the court distinguishes the known lifestyle of the dece-
dent from those of similar ancestry who live in rural commu-
nities. Why does Justice Shields distinguish rural from urban?
Here, the court is trying to draw a distinction between the
educated urban members of a tribe vis-a-vis the uneducated
rural members. Moreover, the court concludes that the dece-
dent's well-known lifestyle within the community, leads to the
rational conclusion that said decedent did not live his life in
accordance to Luo Customary Law.

Mr. Justice Shields' factual analysis is sound. Moreover,
the court's legal analysis is likewise correct and based on stare
decisis. Justice Shields' states, inter-alia:

The plaintiff's case is that she is the person entitled to be
the deceased's personal representative and - in conformity
with the decision of the Court of Appeal at Kisumu in Civil
Appeal No. 12 of 1979, James Apoli and Enoka Olari (appel-
lants) versus Prisca Buluku (respondent) - is entitled to the
custody and disposal of the body until it is buried. Further, she
has the right and duty to bury it. (Tristram & Coote 25th Ed.
p. 38 Note M.)16

Notice how Justice Shields cites the Kenyan precedent of
James Apoli and Enoka Olari vs. Prisca Buluku, 17 which was
based on the Judicature Act of Kenya. Next, he cites the
English Common Law provisions from Tristram and Coote, l a

which is the genesis of modern probate practice in Kenya. Un-
doubtingly, Justice Shields' decision is based on Western Ju-
risprudence. Based on Western Jurisprudence, Justice
Shields' legal analysis is indeed soundly premised on legal
precedent.

The defendant Joash Ochieng Ougo filed notice of an ap-
peal, and immediately filed a petition before the Kenyan
Court of Appeals before a three judge panel. The defendant-
petitioner (Joash Ochieng Ougo) moved for an injunction to
enjoin the widow, Virginia Wambui Otieno from taking pos-
session of the decedent's body until exhaustion of the appeal.

16. Otieno, supra note 3. Also, see Nation, supra note 11 at p. 6.
17. Apoli, supra note 14.
18. Tristram's and Coote's Probate Practice, Thomas H. Tristram and Henry C.

Coote, Great Britain-Laws, Statutes.
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On January 5, 1987 the Kenyan Court of Appeals granted de-
fendant's-petitioner's motion, and enjoined the widow from
taking possession of the decedent's body. 9

Mr. Otieno, whose body has been in cold storage in the
city morgue ever since, [is] the most talked-about man in this
country. His corpse has forced Kenya's legal system and mil-
lions of Kenyans to re-examine their nation to see just how
modern it has become. Should a modern African be compelled,
in death, it is being asked, to comply with tribal customs that
he had renounced when he was alive? 0

Subsequently, on January 13, 1987 the Kenyan Court of
Appeals remanded the Otieno case back to the High Court for
trial, and Mr. Justice S.E.O. Bosire was assigned to hear the
case.

2 '

On February 9, 1987, Mr. Justice S.E.O. Bosire ruled in
favor of the Luo brother-in-law Joash Ochieng Ougo. Mr.
Justice Bosire held that Luo Customary tradition of the dece-
dent's ancestors determine burial location. Justice Bosire
states, inter-alia:

The decision as to where and how an adult Luo will be
buried rests with the clan from which he hails. Even if a man
may have, in his lifetime, expressed a wish as to his place of
burial, it is in evidence that the wish will be subject to the cus-
toms and traditions of his clan. The clan sages are not, neces-
sarily, bound to comply with those wishes if they do not con-
form with the customs and traditions of that clan.2

Justice Bosire's legal analysis is in total contradiction to
Mr. Justice Shields' reasoning. Justice Bosire asserts that an
African's lifestyle and beliefs are irrelevant. Even though an
African may reject his tribal customs during his lifetime, upon

19. "It is the practice of this court to preserve the status quo until the hearing
of the appeal so as to preserve the subject matter (Mr. Otieno's body) and avoid the
appeal being rendered nugatory (invalid). See M.M. Butt versus the Rent Tribunal,
civil application No. 6 of 1979, and Gheewala and Aruna versus Gheela and others,
civil application No. 127 of 1986."

"In this application, the controversy concerns where the body should be buried.
It is feasible for the body to be preserved in the City Mortuary and it is unreasonable
and unnecessary to risk exhumation". Nation, supra note 11 at p. 9. Also see The
Washington Post, February 17, 1987. Delay Is Ordered In Kenyan Burial, at p. A 14,
column 1.

20. African Tradition, supra note 4.
21. Otieno, supra note 3.
22. Nation, supra note 11 at p. 106.

1989] 237
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death the customs of the tribe determine burial. Justice
Bosire resolved the issue in Otieno by ruling that African Cus-
tomary traditions take precedent over Western Jurisprudence
standards of decedent estates. Justice Bosire held that the
widow does not have the right to bury her husband pursuant
to Western Common Law principles in Kenya; for the African
Customary traditions of the decendent's tribal group control
and dictate burial requirements.

The widow, Virginia Wambui Otieno filed for further ap-
peals - but to no avail. The controlling decision would be the
one issued by Justice Bosire.

III. SYNOPSIS OF Luo CUSTOMARY LAW

The Luo are a Nilotic people who live in Western Kenya
near Lake Victoria. It is believed that the Luo migrated to the
Lake Victoria region of Kenya from Southern Sudan. The Luo
are the third largest tribe in Kenya. Only the Kikuyu and
Luhya have larger populations in Kenya.2 3

Luo Customary traditions are quite interesting. During
the Otieno trial, Professor Henry Odera Oruku was called by
the defendant Joash Ochieng Ougo as an expert witness on
the rituals and customs of the Luo. Professor Oruka is a pro-
fessor of philosophy at the University of Nairobi, and a mem-
ber of the Kenyan National Academy of Sciences. The profes-
sor is ethnically a Luo, and at the time of the trial was
Chairman of the Department of Philosophy at the University
of Nairobi.2"

Professor Oruka gave expert testimony relative to the is-
sue of Luo Customary burial traditions.2 5 According to Luo

23. Malkiat Singh, GHC - A Combined Course for Standard 5 (Our Nation) at
p. 8-13. Published by the Soma Group Limited, P.O. Box 30162, Nairobi, Kenya.

24. Nation, supra note 11 at p. 79-82.
25. Id. The specific expert testimony given by Professor Oruku on Luo Custom-

ary burial tradition was inter-alia:
"When a man dies, his first wife (if he is polygamous) is the first one to cry and

wail announcing his death. This goes on for a very long time so that everyone knows
what has happened. The day after the death, elders meet at the home of the deceased
and they decide the details of the funeral ceremony like who is to speak and who is to
do what during the actual ceremony. They also decide on the order of the kids, this is
important, especially where the man had several wives and it has to be decided who is
the eldest son of the deceased.

The elders also decide where the man is to be buried. This is generally near the
hut of the first wife if the man was polygamous, which is not the case here.

The elders also decide who will be the first to dig the grave. This means, the
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Customary tradition, a Luo male can have a "house" and a
"home." A "house" is merely a dwelling which a Luo male oc-
cupies, and as such has no symbolic meaning within the tribe.
However, a "home" is blessed by the Luo parents of the man
pursuant to tribal ceremonies.2 Moreover, a Luo man cannot
build a "home" unless he has a son and pays his dowry and
bride price to his wife's family. The blessing of the "home" of
the Luo male is done by his father through various customary
procedures.2 One such procedure is known by Luo custom as
tudo lum. The English translation is literally "thing of the
grass." So important are these tribal traditions, until a Luo
male who has not established his "home" in accordance with
custom will be buried at his father's "home. '28

Inasmuch as the late S.M. Otieno's residence (located
outside of Luoland near Nairobi) was never blessed by his
parents pursuant to Luo Customary tradition, his estate was
(pursuant to Luo Customary Law) a "house" and not a
"home." Hence, pursuant to Luo Customary tradition, the
late S.M. Otieno cannot be buried at his estate near Nairobi;
furthermore, under these circumstances he must be buried at

person who will strike the ground first with a hoe at the place where the grave is to be
dug.

The man is buried near the hut of his first wife. He is laid to rest on his left side,
leaving his right hand (the male hand) free and facing the hut. In the case of a wife,
she would be laid to rest on her right side with the left hand (female) free.

The elders also decide who is to enter the grave. The body is lowered into the
grave. If it is a husband or wife who has been bereaved, they cannot be insistent as to
where the partner is to be buried, that is for the elders to decide.

The deceased's first son is the first to throw earth into the grave and he is fol-
lowed by the rest of the sons, before the grave is finally covered. After burial a
magenga is prepared by which people warm themselves.

The women should always weep and wail and should start as early as 4 a.m. in
order to wake up people. They also sing songs in praise of the deceased.

The relatives do not sleep for four days. During this period, married people do
not sleep together. On the last day, a ceremony known as yweyo liel (sweeping the
grave or cleaning or purifying it) is done and then the people disperse. A few relatives
are left behind to console the bereaved.

After some weeks, months or years, another ceremony, nindo e liel is performed.
This is a big ceremony and if it is not carried out, the spirit of the dead will haunt the
people. Many people come, bringing gifts for the ceremony.

After some days, weeks, months or years, another ceremony tero tipo (bring back
the shadow) is performed. This is mostly done by the daughters of the deceased and
other womenfolk who are married far away from home. They do this to "bring back
the shadow" of their dead mother or father." At p. 81.

26. Id.
27. Id.
28. Id.
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his father's "home" in Luo land.
In regard to the Otieno case, the cogent rules of Luo Cus-

tomary traditions are, inter-alia:

1. Otieno was born and bred a Luo and as such under Luo
Customary Law his wife on marriage became part and parcel of
her husband's household as well as a member of her husband's
clan. Their children are also Luo as well as members of their
deceased father's clan.

2. On the death of a married Luo man the customs are
that the clan takes charge of his burial as far as taking into
account the wishes of the deceased and his family.

3. But a Luo who has not established his own home in ac-
cordance with custom will be buried at his father's home.

4. Under the Luo custom to which as we have said she is
bound she has no right to bury her husband and she does not
become the head of the family upon the death of her husband.

5. As with other African communities a man cannot
change his tribal origin.2 9

Professor Oruka testified further about Luo belief in spir-
its of the dead. The professor stated that when the body of a
deceased male Luo is not buried in compliance with Luo Cus-
tomary traditions, in turn the family and tribe can be haunted
by spirits.30 In regard to this issue of spirits, defendant-peti-
tioner Joash Ochieng Ougo testified that unless he is allowed
to bury his brother's body in the ancestral home, angry spirits
will harm him.

The Luo, like many of Africa's tribes, take their burial
customs seriously. Mr. Otieno's brother, Joash Ochieng Ougo,
testified that unless he was allowed to bury the body on the
ancestral farm, the dead man's angry spirit would sabotage his
life, pester him in his sleep and make his Luo clansmen spit on
him.

The Luo attribute car accidents, birth defects and house
fires to the restless ghost of a clansman buried in violation of
tribal law."

Among rural Luo, these customary traditions are very strong.
There have been incidents where Luo have died attempting to
recover the bodies of tribal members for burial purposes in

29. Nation, supra note 11, at p. 177.
30. Supra, note 25.
31. African Tradition, supra note 4.
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accordance with customary traditions. The Luo strongly be-
lieve that misfortune will befall them through spirits if the
body of a deceased Luo is not buried pursuant to tradition.32

Extraordinary efforts are made by the Luo to ensure that
spirits rest easy. Last July, when 13 Luo fishermen drowned in
a Lake Victoria storm, tribal elders rushed to their boats to
retrieve the bodies, even as the storm raged. Thirty-one Luos
died looking for the original 13.

It is a political axiom in Luo land that a man who does not
see to the proper burial of his father and his sons has no
chance in local or parliamentary elections.3

Customary tribal traditions influence modern day elec-
tions among the Luo, as well as other rural tribal groups in
Kenya. This political situation illustrates the symbolic rela-
tionship between traditional African society and the modern
Kenyan state. Tribalism is a political reality in Africa in gen-
eral, and in Kenya in particular. Supporting issues such as the
circumcision of females in Africa,3 ' is analogous to the West-
ern political gesture of kissing babies during a campaign. Tri-
bal politics to Africa, is what the Democratic and Republican
parties are to the United States. The vast difference is that
the Democratic and Republican parties have their origins in
the modern state, and membership is not restricted to birth
and race. African Customary traditions predate the modern
African state, and is much stronger a political ethnic
phenomenon.

Across Africa, there are traditionalists, middle-aged and
older people born in small villages, who believe that birth into
a tribe entails privileges and duties that have nothing to do
with free will or how one chooses to live one's life. For these
Africans - epitomized by Mr. Otieno's brother and Luo clan
elders - an African can no more wish away the laws of gravity.

These traditionalists, who include many of the best-edu-
cated and most influential people on the continent often live in
ranch-style houses in modern cities such as Nairobi or Lagos
all their adult lives, but they insist that a small hut in the vil-

32. African Tradition, supra note 4.
33. African Tradition, supra note 4.
34. Luo do not circumcise their females, however the Kikuyu (Mrs. Virginia

Wambui Otieno's tribe) do circumcise their female members. For an interesting in-
sight into female circumcision in Africa, see Female Circumcision: Challenges to the
Practice as a Human Rights Violation, 8 Harvard Women's Law Journal 155 (1985).

1989]
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lage of their birth is their only "home". The fundamental deci-
sions of their lives, those concerning marriage and children and
death, are governed by the laws of their village and tribe, not
of their nation. 5

To the Luo, Luo Customary tradition is more valid than
the laws of the modern Kenyan state. It is important to un-
derstand that Luo Customary tradition predates the Republic
of Kenya. Thus, Luos are Luo first and Kenyans second.

IV. WOMEN'S RIGHTS IN KENYA

Kenyan women are, at best, second class citizens, and at
worse viewed as chattle property of men."6 Otieno illustrates
the lack of rights Kenyan women have. In regard to women's
rights, Kenyan tribes typically share the same conviction that
women are not equal to men. Thus, relative to women's rights,
Luo are no different from any other Kenyan tribe.

Luo Customary tradition provides that women have abso-
lutely no rights equal to that of men. Thus, a widow cannot
have any control over her deceased Luo husband's estate. 7

"In Luo custom, the widow has no say over the property of
her late husband. Its disposition, as well as burial arrange-
ments, are matters for men to decide. One Luo elder testified,
'Women are told what to do!'-"8

As aforementioned, it is important to note that on the issue of
women's rights, Luo Customary traditions are no different
than most tribes in Kenya. Kenyan women are to be sub-
servient to men by tribal custom.

"In most Kenyan tribes, wives are viewed as the property
of their husbands. They are expected to work the fields, pre-
pare food, raise children and obey their husbands."39

35. African Tradition, supra note 4.
36. D. Lamb, supra note 2, at p. 36-41. Moreover, this observation is likewise

premised on the author's own observations while teaching and living in Kenya.
37. "Invoking Luo custom, Mr. Otieno's brother and a tribal clan leader de-

manded that the corpse be taken "home." The clan insisted that a prominent Luo
such as Mr. Otieno must be buried in Luo land, near Lake Victoria.

The widow, Virginia Wambui, would have none of it. She ordered her husband's
brother out of her house. Police were called to the house to keep the clan away. The
widow left instructions at the morgue that clan members not be allowed to view the
body. She reportedly feared they would steal it." African Tradition, supra note 4.

38. African Tradition, supra note 4.
39. African Tradition, supra note 4.
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Luo Customary tradition holds that the family of the de-
ceased husband has a vested right to the property of the dece-
dent. Therefore when a Luo man dies, his blood relatives have
been known to raid the house and carry off whatever they
want.4 0

"On the day Mr. Otieno died, his wife took no chances.
She ordered her servants to put away the video recorder and
roll up the carpet .... By the time Mr. Ochieng, the brother
who sued for custody of the body, arrived at the widow's house,
it was almost bare. 'She even locked the toilets,' he complained
in court ....

The woman in this instance was not accustomed to being
told what to do, nor was she willing to bend to Luo custom."4 '

Members of the Kenyan Parliament typically are more
familiar with their particular tribal Customary Laws, than the
laws of the Republic of Kenya. In 1979 the Kenyan Parlia-
ment considered a bill to legalize polygamy.42 Indeed, polyg-
amy in Kenya today is a common practice. The legislative in-
tent of the bill was to codify polygamous marriage standards.
At the time, the Kenyan Attorney General devised an amend-
ment to the bill to protect the interests of wives and children
- who often lost their inheritance when a husband died. Many
men of the Kenyan Parliament raised strong objection to the
Attorney General's proposed amendments.4

"One of them, Kimurai Soi, argued that the corporal pun-
ishment section of the bill would deny a man his traditional
right to beat his wife. 'It is very African to teach women man-
ners by beating them', M.P. Kimurai Soi said on the floor of
Parliament. 'If this legislation is passed, even slapping your
wife is ruled out.' Another lawmaker . . . contested a clause

40. African Tradition, supra note 4.
41. Miss Wambui, 50, is a short, stoud, stern-looking woman who stated flatly

in court, 'I come from a rich family.' Her father was a leading figure in Kenya's strug-
gle for independence from the British. One of her brothers was a foreign minister,
another is a high court judge.

In 1969, she was the first woman from the Nairobi suburbs to run for parliament,
but she lost. She is a long-time leader in the Kenyan women's movement and was
treasurer of the international women's conference held here two years ago. She trav-
els frequently to the United States . . ..

By Kenyan standards, therefore, Mr. Otieno's widow, who goes by her Kikuyu
name, Wambui, is an astonishingly bold women." African Tradition, supra note 4.

42. D. Lamb, supra note 2, at p. 39.
43. D. Lamb, supra note 2, at p. 39.
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requiring a man to get permission from his first wife before
marrying another. This, he said, was putting the horse before
the cart. What was needed instead was to educate women so
they would understand the necessity of polygamy. The major-
ity agreed and the bill was scrapped.""

In Africa in general and Kenya in particular, typically
women inherit nothing from their fathers and can be divorced
by their husbands without any property settlement. In 1981
Kenya tried to protect the inheritance rights of widows
through a new law passed by Parliament. Unfortunately, this
revolutionary "widow inheritance statute" is generally ineffec-
tive and ignored.' 5 Hence in regard to women's rights, Kenyan
women have a very, very long road to travel.

V. Luo CUSTOMARY LAW vs. KENYAN STATUTORY AND

COMMON LAW

How does Kenyan statutory and common law coexist with
African Customary Law on burials? Section 82 (4)(b) of the
Constitution of Kenya allows for the tribal application of bur-
ial customs of a decedent." Therefore, tribal burial laws are
not unconstitutional for being racially discriminatory in appli-
cation.'7 Pursuant to Section 51 of the Kenyan Evidence Act,
the party which asserts African Customary Law has the bur-
den of proving the tribal tradition."" Furthermore, pursuant to
Section 3 (2) of the Kenyan Judicature Act, before African

44. D. Lamb, supra note 2, at p. 39, emphasis added.
45. "Since 1981, Kenya's inheritance laws have given widows, in the absence of

a will - which Mr. Otieno never wrote - the right to inherit their husband's prop-
erty. But according to a 1986 Dutch-funded study of women and land in Kenya, the
law is ignored in most rural areas. The study said sons of the deceased or his brothers
or tribal elders simply take property from acquiescent women who do not know about
the law or who feel powerless to demand its enforcement." African Tradition, supra
note 4.

46. 82. (1) Subject to subsection (4), (5) and (8), no law shall make any provi-
sion that is discriminatory either of itself or in its effect.

(4) Subsection (1) shall not apply to any law so far as that law makes provision

(b) with respect to adoption, marriage, divorce, burial devaluation of property on
death or other matters of personal law;

The clear meaning of this particular Constitutional provision obviously allows for
the application of racial discriminatory laws with respect to burial practices. See, the
Constitution of the Republic of Kenya. Also see, Nation supra note 11 at p. 173-178.

47. Id.
48. See, The Evidence Act of Kenya, at Section 51. Also, see Otieno, supra note

3 (Civil Appeal No. 31 of 1987 - In the Court of Appeal at Nairobi).
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Customary Law is admissable as evidence it must meet a two
prong test. First, the African Customary Law must not be re-
pugnant to justice and morality, second it must not be incon-
sistent with statutory enactments of Parliament.49 Once the
relevant African Customary Law meets these two require-
ments, it is admissible as evidence and enforceable.50

But here, sub-judice Luo Customary Law is indeed incon-
sistent with the written statutes of Kenya. Luo Customary
Law on burials violate the Married Women Property Act of
1882. This English law has been applied in Kenya as a statute
even though consummated before Kenya became an indepen-
dent state. Therefore, Kenyan courts are obligated to take
"judicial notice" of the Married Women Property Act of
1882.51 Moreover, Kenyan courts have indeed taken "judicial
notice" of this statute.

"At common law before 1882 the wife would not have been
able to take up letters of administration without the consent of
her husband. It was after the Married Women Property Act
1882 sections 1 (2), 18, and 24, that a married woman could
take up administration without the consent of her husband
and to act in all respects in the matter concerning the intestate
as if she were a 'feme sole' . . .""

Hence, pursuant to Sections 1 (2), 18, and 24 of the Married
Women Property Act of 1882 plaintiff-Virginia Wambui
Otieno, sub-judice has a statutory right as personal represen-
tative of her intestate husband's estate to determine burial
site. For this reason, Luo Customary Law on burials fail to

49. Section 3(2) of the Kenyan Judicature Act provides, inter-alia: "The High
Court, the Court of Appeals and all subordinate Courts shall be guided by African
Customary Law in civil cases in which one or more of the parties is subject to it or
affected by it, so far as it is applicable and is not repugnant to justice and morality or
inconsistent with any written law ...."

50. "Kenyan law is ambivalent about who has the right to decide where Mr.
Otieno should be buried. It says that courts are "to be guided" by customary law,
except where it is "repugnant to justice and morality." The vagueness of this lan-
guage leaves room for the judge's ruling in the Otieno case to establish an important
legal precedent." African Tradition, supra note 4.

51. "The general common-law rule that the courts of the forum will not take
judicial notice of the law of another state does not apply to the law of a state from
which the state of the forum was formed. In such a situation the laws of the mother
state which were in existence at the time of the separation will be judicially noticed."
See 29 Am Jur 2d, Evidence Section 47 at p. 83.

52. See, The Married Women Property Act of 1882. Also, see Otieno, supra
note 3.
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meet the second prong of the test as set out by Section 3(2)of
the Kenyan Judicature Act. As aforementioned, Luo Custom-
ary Law on burials is inconsistent with the written statutes of
Kenya; thus, it may not be enforced by a court of law.

Section 3(1) of the Kenyan Judicature Act limits the ap-
plication of African Customary Law in Kenya. Moreover, pur-
suant to Section 3(2) of the Judicature Act, African Custom-
ary Law prevails where there is a conflict between Customary
and Common Law." Hence Kenyan Common Law provides
plaintiff-Virginia Wambui Otieno, sub-judice no remedy
against Luo Customary Law on burials. The plaintiff's only
relief from Customary Law is statutory and pursuant to the
Married Women Property Act, thus said plaintiff (Virginia
Wambui Otieno) should have prevailed sub-judice.

VI. CONCLUSION

The fight for the body of the late S.M. Otieno has become
the most controversial conflict among rival tribes in Kenya. 4

The Otieno trial was marked by racial hate and ethnic slurs.

"One of Mr. Otieno's sons, who is studying economics at
Paterson State College in Wayne, New Jersey, denounced the
Luo tribe in court. In Africa, it is apostasy for a young man of
good family to show disrespect to his elders. But Jairus Outo
Otieno, 23, took the witness stand and called Luo people "lazy"
and "uncivilized."

As he said this, he stared coldly at the faces of the Luo
clan chairman and his own uncle, the men who sued for cus-
tody of his father's body. The courtroom, packed with support-
ers of the Luo cause, was electric with hatred." 5

True enough the legal conflict involved modern day urban val-
ues against rural ethnic traditions; but, the human drama was
filled with racial hate and pitted the Kikuyu against the Luo.
During the controversy, plaintiff-Virginia Wambui Otieno

53. The Kenya Appeals Court in Otieno stated on this issue, the following lan-
guage - "Secondly that the proviso to Section 3(1) of the Judicature Act limits the
application of Common Law to Kenya and thirdly that under Section 3(2) of the
Judicature Act, it is mandatory to be guided by African Customary Law and that
where. . . there is a conflict between Common Law and African Customary Law, the
latter must prevail." Nation, supra, note 11 at p. 174.

54. Thousands of Luos kept a constant vigil outside the Courthouse in Nairobi
during the controversy. See, Nation, supra, note 11 at p. 179.

55. African Tradition, supra note 4.
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scheduled a family burial near Nairobi. Simultaneously, de-
fendant - Joash Ochieng Ougo arranged a Luo burial in rural
Luoland on the same day.

Each side fought bitterly for the possession of a corpse.
Kenyans generally took sides according to tribal loyalty.
Kikuyus supported the plaintiff-Virginia Wambui Otieno the
Kikuyu widow. Luos supported the defendant - Joash Ochieng
Ougo the Luo brother of the deceased. The Kenyan press ex-

ploited the tense controversy by running daily front page in-
flammatory stories, which heightened ethnic tensions and sold
newspapers in record numbers." Death threats were made
against the life of plaintiff - Virginia Wambui Otieno, as
thousands of Luos poured into Nairobi from Western Kenya.

"Hundreds of Luos have gathered daily outside the court-
house; others stand vigil near the city morgue. There is wide-
spread concern that the widow's life may be in danger, if the
Luo are not permitted to leave town with the body."57

On Friday, January 13, 1987 Mr. Justice Bosire ruled that
the defendant -Joash Ochieng Ougo would get possession of
the deceased for burial in Luoland. The late S.M. Otieno was
to be buried at his ancestral home pursuant to Luo Customary
Law.

"The court ruled that the late criminal lawyer was subject
to Luo Customary Law, although he had lived a Westernised
life-style in the city."58

Throughout the entire city of Nairobi, police and standby mil-
itary units were stationed. Every major street intersection was
occupied by riot police. On Friday, January 13, 1987 Nairobi
looked like a war zone. Hundreds of police were near the
courthouse. Traffic was stopped by large crowds of a sea of
Luos marching triumphantly from the courthouse. The
Kenyan newspapers had turned a simple family feud into a
tribal war of hate. As thousands of Luos marched down Keny-
atta Avenue, it was clear the Luos had won. But it is equally

56. "Local newspapers, printing full transcripts of the trial, have made extra
press runs to keep up with what has become a national obsession with the case. The
dispute, more than any issue in the recent history of this East African country, domi-
nates social conversation at all levels of Kenyan society." African Tradition, supra
note 4.

57. African Tradition, supra note 4.
58. Daily Nation Newspaper, at p. 1, February 17, 1987, Nairobi, Kenya.
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clear that Kenya's future as a cohesive multiracial state has
lost.


