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Country Reports

an EIA assessment. It is manifest that one can always
conceive of possible situations in which by an accumulation
of notional sites and notional developments a devastating
effect on the environment (Article 2 with my emphasis) will
be subjected to an EIA. They must take into account
possible cumulative effects and the criteria in Annex III.
50. There is no reason to suppose that the Secretaries of
State have failed to do this. Nor is the end result on its face
irrational or very surprising. The position is quite different
from that which appertained in the Ireland case. There it was
manifest from the material before the Court that the
transposition was not Community Law compliant. In the
present case the material produced [...] does not have that
effect and we do not lengthen this judgment by setting it all
out.
51. Certainly so far as the present application is concerned

there seems to us no reason to suppose that the quality of
the decision making process in [this instance] would be
significantly improved by the carrying out of an E.I.A. It is
apparent from the judgment under appeal in paragraph 49
that this view was shared by the highly experienced Deputy
Judge.
52. This court is not presently concerned with the
Regulations as a whole. We are only concerned with urban
development projects. In relation to them we do not
consider that construing the Regulations as they naturally
fall to be construed they result in a situation which reveals
that there has been an incorrect transposition. Nor do we
consider this an appropriate case in which to make a
reference to the ECJ. That court has, in the cases which we
have cited, made clear how it interprets the Directive.
Source: [2001] EWCA Civ 1012.

Kyoto Protocol: an Adequate Agreement?

Is the Kyoto Protocol an
adequate environmental
agreement to resolve the climate
change problem?

Rafael Leal Arcas LL.M., Columbia Law
School

Summary: The lack of understanding on how to
handle the issue of global warming, which is embodied
by the Kyoto Protocol, among the various nations of
the world reached a point where environmental policy-
makers saw a number of possible scenarios to global
warming before the last meeting on Climate Change in
July 2001 in Bonn:
" Amendments to the Kyoto Protocol, by changing

the current targets and timetable into a long-term
view of the global warming issue.

* The U.S. does not agree with the Kyoto Protocol.
Therefore, it will not do anything about it in terms
of its ratification.

" A middle ground between the two previous options.
The idea is the creation of a new mechanism where
nations meet in international environmental fora
and voluntarily exchange views with no legal
commitments.

In order to move forward, we should stop thinking of
the global warming issue only in a cost-benefit
analysis and instead take more into account public
health and safety requirements. Since the U.S. and EU

representatives may well find themselves deadlocked
again when they meet at the end of October 2001 in
Morocco for the next climate change convention, the
author would like to make some recommendations at
the end of this article.

I. Introduction to the Climate Change
Problem

Climate change is the most serious environmental threat to
humankind,1 the sustainability of the world's environment,
the health and well-being of its people and the global
economy. It is an environmental problem and we are far
from knowing the solution. The scientific community knows
the global warming crisis is here, and the longer we wait, the
harder it becomes to fix the problem. 2 Various steps have
been made in order to get closer to the solution. The Kyoto
Protocol, which was adopted by consensus in December of
1997, was a step further from the previous international
environmental agreements on climate change that we shall
briefly analyse in this paper. A valid, legal and official
definition of climate change appears in article 1.2 of the
United Nations Framework Convention on Climate
Change, which defines it as

"a change of climate which is attributed directly or
indirectly to human activity that alters the composition
of the global atmosphere and which is in addition to
natural climate variability observed over comparable
time periods."

Calculations of climate change for specific areas are much
less reliable than global ones, and it is unclear whether

1 See Richter, B. "Learning What Fuel to Burn," in The New York
Times, April 17, 2001, p. A 19.
2 Ibid.
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regional climate will become more variable. 3 Forests,
deserts, rangelands and other unmanaged ecosystems would
face new climate stresses. As a result, many will decline or
fragment, and individual species will be pushed to extinc-
tion. This projected change is larger than any climate change
experienced over the last 10,000 years. It is based on current
emissions trends and assumes that no efforts are made to
limit greenhouse gas (GHG) emissions. According to Article
1.5 of the United Nations Framework Convention on
Climate Change,

"greenhouse gases means those gaseous constituents of
the atmosphere, both natural and anthropogenic, that
absorb and re-emit infrared radiation."

There are many uncertainties about the scale and impacts of
climate change. Given the fact that this is a vast topic, I shall
limit myself to giving the basic background of the current
global warming situation, an explanation of the main legal
responses to the issue of climate change and the position of
three main actors: the U.S., China and the EU. In the final
part of this paper, I shall give some recommendations for
the future.

II. Background

General Facts
Recognizing the problem of potential global climate change
the World Meteorological Organization (WMO) and the
United Nations Environment Program (UNEP) the Inter-
governmental Panel on Climate Change (IPCC) in 1988. It is
open to all members of the UNEP and WMO. The role of
the IPCC is to assess the scientific, technical and socio-
economic information relevant for the understanding of the
risk of human-induced climate change. It does not carry out
new research nor does it monitor climate related data. It
bases its assessment mainly on published and peer reviewed
scientific technical literature. 4

The IPCC, consisting of hundreds of leading scientists
and experts on global warming, met in Shanghai from
January 17-20, 2001 and officially released the most
definitive - and scary - report so far, declaring that global
warming is not only real but also man-made. Future
changes will be twice as severe as predicted five years ago.
Perhaps the hardest-hit country would be Bangladesh,
where thousands of people already die from inundations
each year. There will be social dislocation and much of the
farming will be lost because of inundations. Increased
snowmelt in the Himalayas could combine with rising seas
to make at least parts of the country uninhabitable. Also,
and leaving aside South Asia, the water level of most of
Africa's largest rivers, including the Nile, could drop,
causing widespread problems in the agriculture and stop-
ping hydroelectric plants.

What Causes Climate Change?
Mainstream scientists agree that the Earth's climate is being
affected by the build-up of GHG - such as carbon dioxide,
methane and nitrous oxide - caused by human activities,
including electricity generation, agriculture and transporta-
tion. Carbon dioxide, a major GHG, is produced when
fossil fuels are used to generate energy and forests are cut
down and burned. Methane and nitrous oxide, are emitted

from agricultural activities, changes in land use and other
sources. The heat-trapping property of these gases is
undisputed. In spite of some lingering uncertainties, a
majority of scientists believe preventive and prompt action is
necessary. 5 Although uncertainty exists about exactly how
earth's climate responds to these gases, global temperatures
are rising. 6 Human activities are releasing GHG into the
atmosphere. Increasing concentrations of GHG are likely to
accelerate the rate of climate change.

Effects of Climate Change
For the purposes of this paper, three main effects of climate
change shall be taken into consideration: an increase in
temperatures, an increase in precipitation and an increase in
sea level.
1. Global mean surface temperatures have increased 0.5-

1.0°F since the late 19th century. The 20th century's 10
warmest years all occurred in the last 15 years of the
century. Of these, 1998 was the warmest year on record.
Most of the warming was likely to be caused by the
burning of oil, coal and other fuels that release carbon
dioxide, as well as other so-called GHG. As a conse-
quence of all that, the snow cover in the Northern
Hemisphere and floating ice in the Arctic Ocean have
decreased. Scientists expect that the average global
surface temperature could rise 1.6-6.3°F (1-3.5°C) by
2100, with significant regional variation.

2. Evaporation will increase as the climate warms, which
will increase average global precipitation. Soil moisture is
likely to decline in many regions, and intense rainstorms
are likely to become more frequent. Worldwide pre-
cipitation over land has increased by about one per cent.
The frequency of extreme rainfall events has increased
throughout much of the United States.7 The implication
of all this is that water resources will be affected. That
said, there are also predictions of decline in precipitation
in some regions of the world.

3. Globally, sea level has risen 4-10 inches over the past
century as a consequence of global warming and is likely
to rise in the next years two feet along most of the U.S.
coast. This rising sea level could contaminate the aquifers
that supply drinking water for Caribbean islands, while
entire Pacific island nations could simply disappear under
the sea. Because of the delaying effect of the oceans,
surface temperatures do not respond immediately to GHG
emissions, so climate change will continue for many years
after atmospheric concentrations have stabilized.

Legal Responses to the Problem: Rio, Geneva, Kyoto and The
Hague
The global warming issue has been going on in the
international agenda for some time. The first years were
years of simply corroborating that the climate change issue
was a serious and real one and yet nations did not consider
the need to be legally bound by international treaties in

3 http://www.epa.gov/globalwarming/climate/index.html
4 http://www.ipcc.ch/about/about.htm
5 http://www.iisd.ca/climate/
6 http://www.epa.gov/globalwarming/climate/index.html
7 http://www.epa.gov/globalwarming/climate/index.htm
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order to solve the problem. With time, there was a clear
agreement among the international community that, unless
nations were legally bound, there would be no improvement
in the global warming problem. In this subsection we shall
briefly see the legal evolution of the climate change
agreements.

Earth Summit, Rio de Janeiro, 1992
Twenty years after the 1972 Stockholm Declaration first laid
the foundations of contemporary environmental policy, the
Earth Summit became the largest-ever gathering of Heads of
State. Over 150 countries signed the UN Framework
Convention on Climate Change. Industrialized nations
agreed to voluntary caps on emissions of manmade GHG.

The major guidelines of the Convention are as follows:
a. The United Nations Framework Convention on Climate

Change is the centrepiece of global efforts to combat
global warming. It entered into force on 21 March 1994.
The Convention's ultimate objective is the

"stabilization of greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous
anthropogenic (man-made) interference with the
climate system. Such a level should be achieved within
a time frame sufficient to allow ecosystems to adapt
naturally to climate change, to ensure that food
production is not threatened and to enable economic
development to proceed in a sustainable manner." 8

b. The Convention sets out some guiding principles. The
Convention speaks of "precautionary measures" 9 mean-
ing by that that the lack of full scientific certainty should
not be used as an excuse to postpone action when there
is threat of serious or irreversible damage. The principle
of the "common but differentiated responsibilities"' 10 of
states assigns the lead in combating climate change to
developing countries. Other principles deal with the
special needs of developing countries and the importance
of promoting sustainable development.

c. Both developed and developing countries accept a number
of general commitments.II All Parties will develop and
submit "national inventories of anthropogenic emissions
by sources and removals by sinks of all GHG not
controlled by the Montreal Protocol, using comparable
methodologies to be agreed upon by the Conference of
the Parties. 2,13 The Parties will also promote technology
transfer 14 and sustainable management, conservation and
enhancement of sinks and reservoirs. 15 In addition, the
Parties shall "take climate change considerations into
account, to the extent feasible, in their relevant social,
economic and environmental policies and actions" 16 as
well as "cooperate in scientific, technological, technical,
socio-economic and other research [...] related to the
climate system."' 7 They will also promote and cooperate
in education, public awareness and exchange of infor-
mation related to climate change.18

d. Industrialized countries also undertake several specific
commitments.19 Most members of the Organization for
Economic Cooperation and Development (OECD) and
the States of Central and Eastern Europe - known
collectively as Annex I countries - are committed to
adopting policies and measures 20 aimed at returning
their GHG emissions to 1990 levels by the year 2000. "In
order to promote progress to this end, each of these

Parties shall communicate [... ] detailed information on
its policies and measures" 21 on the mitigation of climate
change. OECD countries should take the strongest
measures, while the countries in transition to a market
economy are granted a certain degree of flexibility.

e. The richest countries shall provide new additional financial
resources and facilitate technology transfer. The Annex II
countries of the Convention (essentially OECD coun-
tries) will fund the agreed full cost incurred by
developing countries for submitting their national
communications. The Convention recognizes that the
extent to which developing countries implement their
commitments will depend on financial and technical
assistance from developed countries.

f. The establishment of institutional structures and a system
of establishing and amending Protocols and Annexes are
an important element of the Convention. This is perhaps

Article 2 of the United Nations Framework Convention on
Climate Change (1992).
9 See Article 3.3 of the United Nations Framework Convention on
Climate Change (1992).
10 See Articles 3.1 and 4.1 of the United Nations Framework
Convention on Climate Change (1992).
11 Article 4.1 of the United Nations Framework Convention on
Climate Change (1992) contains general commitments for all
Parties - developing and developed.
12 The Conference of the Parties (COP) is the supreme body of the
UN Framework Convention on Climate Change. It comprises all
the 170-plus states that have ratified the Convention. It held its first
session (COP-i) in Berlin in 1995 and will continue to meet on a
yearly basis unless the Parties decide otherwise. The COP's role is
to promote and review the implementation of the Convention. It
will periodically review existing commitments in light of the
Convention's objective, new scientific findings, and the effective-
ness of national climate change programs. The COP can adopt new
commitments through amendments and protocols; in December
1997, at its third session (COP-3), it adopted the Kyoto Protocol
containing stronger emissions-related commitments for developed
countries in the post-2000 period.
13 Article 4.1 (a) of the United Nations Framework Convention on
Climate Change (1992).
14 See Article 4.1 (c) of the United Nations Framework Convention
on Climate Change (1992).
15 See Article 4.1 (d) of the United Nations Framework Convention
on Climate Change (1992).
16 See Article 4.1 (f) of the United Nations Framework Convention
on Climate Change (1992).
17 See Article 4.1 (g) of the United Nations Framework Convention
on Climate Change (1992).
18 See Article 4.1 (i) of the United Nations Framework Convention
on Climate Change (1992).
19 Article 4.2 of the United Nations Framework Convention on
Climate Change (1992) contains specific commitments for devel-
oped country (Annex 1) Parties only, notably to take measures
aimed at returning greenhouse gas emissions to 1990 levels by the
year 2000.
20 Countries must decide what policies and measures to adopt in
order to achieve their emissions targets. Some possible policies and
measures which Parties could implement are listed in the Kyoto
Protocol and could offer opportunities for intergovernmental
cooperation.
21 See Article 4.2 (b) of the United Nations Framework Convention
on Climate Change (1992).
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the most important part of the Convention. There will
be a system of periodic Conferences of the Parties so that
as more becomes known about Climate Change,
additional commitments can be made through a
structural disciplined iterative process. That is why it is
a "Framework" Convention.

COP-2: Geneva, 1996
For the first time it was officially announced that there is a
human influence on global climate. Before Geneva, the
controversy was whether the impact of climate change was
man-made or not.

COP-3: Kyoto, 1997
At its third session (COP-3), the COP (159 nations) adopted
by consensus the Kyoto Protocol containing stronger
emissions commitments for developed countries in the
post-2000 period. It was stronger in two senses: 1) legally
binding and 2) more ambitions in achieving real reduction
from 1990 levels, not merely reaching the 1990 levels.

In adopting the Protocol, the parties recognized that: a)
more ambitious steps than the Convention on Climate
Change commitments to stabilize GHG emissions were
required to address climate change, and b) there was a need
for legally binding commitments. As for the first point, this
may be the conventional way to look at the Protocol but by
doing that it does an injustice to the Framework Conven-
tion, which after all was established as a Framework to
initiate a process that it expected to lend to Kyoto-type
environmental agreements. From that perspective, Kyoto
may be the disappointingly unambitious step. By arresting
and reversing the upward trend in GHG emissions that
started 150 years ago, the Protocol promises to move the
international community one step closer to achieving the
Climate Change Convention's ultimate objective of prevent-
ing "dangerous anthropogenic (man-made) interference
with the climate system."'22

Not so much attention had been paid to an international
environmental negotiation since the 1992 Earth Summit in
Rio as was paid to the Kyoto negotiations. The diverging
positions of the key parties to the negotiation - the
European Union, the United States, the G-77 - seemed
too distant for any meaningful agreement to be reached.
Almost the entire text of the Kyoto Protocol was heavily
bracketed, often with more than two alternative provisions
elaborated. Failure to reach an agreement would be deemed
an embarrassing failure to many of the governments.
Obviously, no one wanted to be accused of "having killed
Kyoto." The then Vice President Al Gore agreed to attend
the conference and publicly instructed the U.S. delegation to
be "flexible" during the negotiation in order to reach an
agreement. Within a few days, the United States announced
that it would consider flexible targets and timetables. This
meant that industrialized nations did not have to agree to
the same emission reductions and the same baseline year. 23

Based on these grounds, Japan immediately tabled a new
proposal which had the EU reducing emissions more than
either the U.S. or Japan. The EU reacted to the Japanese
proposal and insisted on being able to use a bubble concept
by which it could meet the emissions reductions through a
system of trading between its member countries. The U.S.,
which disagreed with the bubble concept, said that it was

considering creating a GHG trading regime including
Japan, Canada, Australia, New Zealand and the U.S. (the
so-called JUSCANZ countries). 24

COP-6: The Hague, 2000
The conference at The Hague broke down because the draft
treaty tries to do too much too fast. There were too many
brackets to be worked on when the politicians came to The
Hague. In the end, there was not enough time to resolve the
issues contained in the brackets and texts which remained
on the table.

Four main issues were negotiated at The Hague. The first
one was on transfer of clean technologies to developing
countries and the provision of aid to help developing
countries adapt to climate change and develop the capacity
to track their own emissions. The position of developing
countries here is that they would like to know how much
money will be provided and how it will be allocated. The
second main issue was the so-called sinks.25 During the
negotiations, there was hope for agreement until, at the last
moment, a compromise on "sinks" fell apart. The primary
question was how much credit a country should get for its
land use and forestry practices. The U.S. argued that it
would need rules giving it wide access to credits for its sinks
in order to meet the large reductions from business-as-usual
emissions trends that Kyoto would impose. On the other
hand, the Europeans denounced the American proposal as
an important loophole that would undercut the integrity of
the whole Kyoto regime.26

The third main issue at The Hague was the so-called
Kyoto mechanisms (clean development mechanism, the
trading of emissions permits and joint implementation). 27

Although a number of fundamental policy questions
remains to be answered, some progress was made in
developing the technical procedures for these mechanisms.
The fourth main point has to do with compliance (how to
measure and how to enforce the Protocol). The Hague
unfortunately gave no clear answers. Since the Kyoto text
makes no provision for enforcement, this still remains one of
the major legal deficiencies of the text.28

22 See Article 2 of the UN Framework Convention on Climate
Change.
23 See Hunter, D., Salzman, J. & Zaelke, D. International

Environmental Law and Policy, Foundation Press, 1998, pp. 649
50.
24 Ibid. at p. 650.
25 Article 1.8. of the United Nations Convention on Climate

Change defines sinks as "any process, activity or mechanism which
removes a greenhouse gas, an aerosol or a precursor of a
greenhouse gas from the atmosphere."
26 Anderson, J.W., "Climate Change Diplomacy: The Next Step,"
in Resources, Winter 2001, Issue Number 142, pp. 11-13, at 12.
27 Later on this paper there will be a more detailed explanation on
the major mechanisms of the Kyoto Protocol.
28 Anderson, J.W., "Climate Change Diplomacy: The Next Step,"
in Resources, Winter 2001, Issue Number 142, pp. 11-13, at 12-13.
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III. Analyzing the Kyoto Protocol

What is the Kyoto Protocol?
The main objective of the Protocol is to reduce worldwide
emissions of GHG. Article 3.1 of the Kyoto Protocol shows
three key variables used throughout the Protocol: 1) target:
reduction of GHG emissions of Annex I countries by at
least 5% below the 1990 levels. [Critics say this target is
unrealistic and far from solving the global warming
problem]; 2) timetable: 2008-2012; 3) actors: only developed
countries are legally bound; developing countries have no
formal binding targets. In other words, the aim is the
reduction of GHG emissions of developed countries by at
least 5% below the 1990 levels by the period 2008-2012.

Although no major industrial country has yet ratified
Kyoto, delegates to the Conference of the Parties agreed to
the following provisions:

" Developed Countries - Thirty-eight developed coun-
tries (Annex B of the Protocol) agreed to reduce their
emissions of six GHG (see Annex A of the Protocol).
Collectively, developed countries agreed to cut back
their emissions by a total of at least 5 per cent below
1990 levels between 2008 and 2012. The six gases
include carbon dioxide (CO2 ), methane (CH 4), nitrous
oxide (N 20), and three ozone-damaging fluorocar-
bons not covered by the Montreal Protocol that
banned global chlorofluorocarbons [hydrofluorocar-
bons (HFCs), perfluorocarbons (PFCs) and sulphur
hexafluoride (SF 6)]. The European Union agreed to
reduce its emissions by 8 per cent below 1990 levels;
the United States signed on to a 7 per cent reduction;
and Japan agreed to a 6 per cent reduction. Some
countries with smaller economies such as Iceland,
Norway and New Zealand are allowed to actually
increase their emissions. Australia was also allowed to
increase GHG emissions. 29

* Countries that are undergoing the process of transition
to a market economy - Countries undergoing the
process of transition to a market economy but that are
also classified along with the EU, Japan and the U.S.
as Annex I parties to the UN Framework Convention
on Climate Change - including the Czech Republic,
Hungary, Russia, Ukraine and Poland, among others
- should freeze their emissions at the 1990 levels but
are not bound to make any reductions. 30

" Developing Countries - Countries which are in the
process of becoming industrialized but have con-
strained resources with which to combat their
environmental problems - which include China and
India - have no formal binding targets, but have the
option to set voluntary reduction targets.31

The question to be addressed is whether the Protocol is a
positive and effective legal instrument to solve the climate
change problem. One could argue that the Protocol is a
positive sign, since it is aware of the environmental problem.
However, for others32 the Protocol is both far too strong
(the fulfilment of its objective requires a high economic cost
and it would imply a high economic sacrifice for some
countries) and yet totally inadequate to address the long-
term climate problem (it requires only a small percentage of
GHG emissions reduction 5 % below 1990 levels between
2008 and 2012 from few countries - only developed

countries). So, even if we fulfil the Kyoto Protocol's
requirement, we do not come even close to solving the
problem. Worse, the Protocol incorporates dangers that
could make solutions even more difficult.

Despite all this, President Bush has recently said that he
does not agree with the current implications of the Kyoto
Protocol, since it leaves out 80% of the world (developing
countries) which is not legally bound by the agreement. 33

His argument is that there are priorities in his political
agenda. According to President Bush, the energy crisis is an
immediate problem which has to be solved, whereas the
environment is a long-term problem. My conclusion is,
therefore, that the Bush Administration has killed the
Kyoto Protocol and is responsible for an alternative.

What options do we have under the current situation?
Since the aim is to contribute toward progress on climate
change while nonetheless ensuring that the U.S. vital
interests be protected, we can have three options:
1. To continue with the Kyoto Protocol (with or without

the U.S.) and eventually diplomatic and political pressure
will make the U.S. Senate ratify the agreement. You may
note that the EU is prepared to go much further and
faster than the U.S. 34 since it accepts the necessary level
of economic sacrifice in the standard of living in order to
solve this long-term problem. One interpretation is that
the Europeans adopted an intransigent posture at The
Hague, precisely because they saw it was going to be
impossible for most of them to achieve their emissions
reduction goals, and so they intentionally made things so
difficult that the U.S. threw in the towel and took the
public blame for "killing Kyoto." In fact, the only EU
countries that are close to meeting Kyoto goals are
Germany, which actually got there by closing down
inefficient East German industries (which closed for
economic, not environmental reasons) and the United
Kingdom, which essentially just stopped subsidizing its
costly and inefficient coal industry and switched to
cheaper cleaner national gas, which it has in plentiful
supply. In other words, both Germany and the United
Kingdom were positioned to achieve Kyoto goals
painlessly.

2. To create a new legal framework that will be convincing
to the U.S. and major developing countries such as
China, since the Kyoto Protocol is failing due to its short
timetables, which do not solve the problem. How can we
create a new legal framework? a) By having a longer
time-frame for GHG emissions reductions (from the
current time-frame of 2008/12 required by the Protocol to
a new one of 2050); b) with a greater level of emissions
reduction (from 5% to 35%) and c) with a larger number

29 http://www.epa.gov/globalwarming/climate/index.html
30 Ibid.
31 Ibid.
32 See among others, Benedick, R. in "How Workable is the Kyoto
Protocol? How to Salvage the Kyoto Protocol," Weathervane,
March 1998.
33 Brown-Humes, C., Norman, P. & Woffle, R. "EU confronts
Bush on climate change," in Financial Times, March 25,'2001.
34 See Jehl, D. "U.S. Rebuffs European Plea Not to Abandon
Climate Pact," in The New York Times, April 4, 2001, p. A 16.
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of countries involved (not only developed nations, as it is
under the current situation, but also developing nations).

3. A "Third Way": to create a two-speed protocol on
Climate Change with a dual timetable. [See chart in the
annex]. This proposal consists of a halving of the
emissions reductions currently required by the Kyoto
Protocol for industrialized nations. We realize that this
may not be an optimal choice from an environmental
perspective. However, given the current political circum-
stances concerning the environment in the U.S., mod-
ification of the reduction requirements of the Kyoto
Protocol may be the only way to move forward on a
global scale. By halving the emissions cuts, and by
creating a timetable of binding reductions for developing
nations, we are providing an incentive for the U.S.
Administration to commit to Kyoto.

What does the Kyoto Protocol mean?
The Kyoto Protocol implies the following issues:

Each country's emissions target must be achieved by the
period 2008-2012.
It will be calculated as an average over the five years.
"Demonstrable progress" must be made by 2005.35 Cuts in
the three most important gases responsible for causing
climate change - carbon dioxide (CO2), methane (CH 4) and
nitrous oxide (N 20) - will be measured against a base year
of 1990 (with exceptions for some countries with economies
in transition). Cuts in three long-lived industrial gases -
hydrofluorocarbons (HFCs), perfluorocarbons (PFCs) and
sulphur hexafluoride (SF 6) - can be measured against either
a 1990 or 1995 baseline. 36

Since emissions levels would increase without a Protocol,
actual emissions reductions will be much larger than 5%
If compared to the year 2000, the total cuts will equal about
10%. This is because many industrialized countries have not
succeeded in meeting their earlier non-binding aim of
returning emissions to 1990 levels by the year 2000, so that
their emissions have in fact risen since 1990. Compared to
emissions levels that would be expected by 2010 without
emissions-control measures, the Protocol target represents a
29% cut.

Certain degree of flexibility given to countries in how they
make and measure their emissions reductions
In particular, an international "emissions trading"
regime 37 will be established allowing industrialized coun-
tries to buy and sell emissions credits amongst themselves.
They will also be able to acquire "emission reduction
units" 38 by financing certain kinds of projects in other
developed countries. In addition, a "clean development
mechanism" will enable industrialized countries to finance
emissions-reduction projects in developing countries and
to receive credit for doing so. The operational guidelines
for these various schemes must still be further elaborated.

Countries will pursue emissions reduction in a wide range of
economic sectors
The Protocol encourages governments to cooperate with
one another and to improve energy efficiency, reform the
energy and transportation sectors, promote renewable forms

of energy, phase out inappropriate fiscal measures and
market imperfections, limit methane emissions from waste
management and energy systems, and protect forests and
other carbon "sinks."

The Protocol will advance the implementation of existing
commitments by all countries. Both developed and develop-
ing countries agree to take measures to limit emissions and
promote adaptation to future climate change impacts;
submit information on their national climate change
programs and inventories; promote technology transfer;
cooperate on scientific and technical research; and promote
public awareness, education and training. The Protocol also
reiterates the need to provide "new and additional"
financial resources to meet the "agreed full costs" incurred
by developing countries in carrying out these commitments.

The new agreement will be periodically reviewed
The Parties will take "appropriate action" on the basis of
the best available scientific, technical and socio-economic
information. The first review will take place at the second
COP serving the Protocol. Talks on commitments for the
post-2012 period must start by 2005.

The Protocol was opened for signature for one year starting
16 March 1998
It will enter into force 90 days after it has been ratified by at
least 55 Parties to the Convention, including developed
countries representing at least 55% of the total 1990 carbon
dioxide emissions from this group. In the meantime,
governments will continue to carry out their commitments
under the Climate Change Convention.

Major Mechanisms of The Kyoto Protocol
The Kyoto Protocol establishes three mechanisms to
increase the flexibility and reduce the costs of making
emissions cuts:

1. the clean development mechanism (CDM),39

2. emissions trading, 4° and
3. joint implementation.

The clean development mechanism, which is reflected in
article 12 of the Protocol, enables industrialized countries to
finance emissions-avoiding projects in developing countries
and to receive credit for doing so. This would offer an
incentive for industrial firms to invest in projects that reduce
emissions from developing countries. 41 However, no agree-
ment has been reached on how to put this mechanism into

35 See Article 3.2 of the Kyoto Protocol to the United Nations
Framework Convention on Climate Change.
36 See Article 3.8 of the Kyoto Protocol to the United Nations

Framework Convention on Climate Change.
37 For verification, reporting and accountability for emissions
trading, see Article 17 of the Kyoto Protocol to the United Nations
Framework Convention on Climate Change.
38 See Article 3.10 of the Kyoto Protocol to the United Nations
Framework Convention on Climate Change.
39 See Article 12 of the Kyoto Protocol to the United Nations
Framework Convention on Climate Change.
40 See Article 17 of the Kyoto Protocol to the United Nations
Framework Convention on Climate Change.
41 http://www.gristmagazine.com/grist/heatbeat/debatesO11700-
b.stm
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practice. Making the CDM work will be very difficult, but
there is no real alternative for engaging the developing
countries in a worldwide effort to control emissions while
ensuring that the industrialized countries rightly pay for
most of the cost.

Emissions trading is a mechanism whereby Parties with
emissions commitments (Annex I countries) may trade their
emission allowances with other Parties. The aim is to
improve the overall flexibility and economic efficiency of
making emissions cuts. This means that this mechanism
would allow industrialized countries to buy excess emissions
permits from Russia and Ukraine, for instance, since they
both have a large surplus because their economies have
collapsed and emissions are likely to be much lower than
their targets. Such transfer will do little or nothing to help
slow global warming while they will enrich Russian and
Ukrainian oligarchs notoriously. Another problem is that
the EU countries on one side and the U.S., Norway and
Japan on the other have radically different views on the use
of emissions trading credits and no compromise seems
possible.42 The EU's policy is that at least 50% of each
country's obligation should be fulfilled domestically. How-
ever, the U.S., Japan and Norway want what their
representatives call "qualitative evaluations". This concept
essentially implies the right to evaluate emissions at home
and efforts to cut emissions abroad on a case-by-case basis
and not be tied to a 50% domestic requirement. 43 Those
who are entirely against emissions trading say this practice
will allow wealthier industrialized countries to avoid
responsibility for reducing their greenhouse gas emissions
at home, and dumping the problem instead on developing
countries.

44

Last but not least, under the concept joint implementation
the Kyoto Protocol establishes a mechanism whereby a
developed country can receive "emissions reduction units"
when it helps to finance projects that reduce net emissions in
another developed country (including countries with econo-
mies in transition). Some aspects of this approach are being
tested as Activities Implemented Jointly (AIJ), which means
that under a pilot phase that ended in 2000, these activities
could be carried out through partnership between an
investor from a developed country and a counterpart in a
host country. The purpose is to involve private-sector
money in the transfer of technology and know-how.

Problems with The Kyoto Protocol
Kyoto tries to address a long-term problem with unfeasible
short-term measures. For the purpose of this paper, we shall
focus on two main technical-procedural problems - (1)
implementation and (2) enforcement.
(I) Implementation (article 18 of the Kyoto Protocol).
It was discussed in Bonn in 1999, but unfortunately little
progress was made. This means that we still need regimes
sufficiently detailed with regards to the implementation of
international environmental agreements. Article 18 of the
Kyoto Protocol clearly says that

"parties shall approve appropriate and effective proce-
dures and mechanisms to determine and address cases of
non-compliance."

To work out the rules implementing the vague and general
language of the Protocol was actually the purpose of the
COP-6, which met in The Hague in November 2000.4 5

(2)Enforcement mechanism
Enforcement is difficult in any international environmental
agreement. The Protocol has to find a way to come up with
a workable and credible compliance regime of emission-
reduction rules. In this sense, efforts have been made on
developing a compliance system. Example, a Joint Working
Group on Compliance (JWG), established under the Buenos
Aires Plan, has been operating since June 1999. More
recently, in December 2000 in The Hague there was a
meeting to further develop the Kyoto Protocol but there was
no plan for how countries would comply with their targets.
One major issue which will have to be raised in post-The
Hague negotiations is whether there should be financial
penalties for non-compliance.

Possible Solution
A way to comply is by convincing nations that it is in their
self-interest to comply with the Kyoto Protocol. Compliance
is not possible through punitive sanctions (because countries
will not accept it) but perhaps countries will ultimately
decide to comply because others are watching their bad
behaviour.

IV. U.S. Position

The U.S. is by far the largest source of GHG emissions,
accounting for approximately 25% of the world total. The
U.S. uses fossil fuels inefficiently in part because it has the
lowest fuel taxes in the industrialized world but also because
its oil and coal industries are politically influential. One may
also note that the newly elected U.S. President and Vice-
President are both former oil men, and still have close ties to
oil producing companies and regions.46

Although the previous U.S. President signed the Proto-
col, the newly elected President has publicly expressed
scepticism, arguing that the Kyoto agreement as negotiated
by the previous Administration represents a "bad deal" for
the American people since the cost is too high. The current
U.S. Republican Government thinks that the Protocol will
damage their industries. In fact, even if the new Adminis-
tration were to make Kyoto its top priority, it would need
perhaps two years to craft and adopt implementing
legislation and win a bruising battle to ratify the treaty.
This means that the U.S. Government would have only five
years before the Kyoto limits on GHG emissions take full
effect. 47 In addition to that, if the U.S. stays on its present

42 See Sains, A. "Laying an Egg in The Hague. No Deal reached at
Global Warming Conference" in Europe. The Green Issue,
published by the Delegation of the European Commission to the
U.S., February 2001, pp. 10-13, at. 11.
41 Ibid. at 11.
4' Ibid. at 13.
45 Anderson, J.W., "Climate Change Diplomacy: The Next Step,"
in Resources, Winter 2001, Issue Number 142, pp. 11-13, at 11.
46 This information has been gathered from a negotiation work-
shop on the Global Warming Agreement, which took place in the
framework of the course International Environmental Law at
Columbia Law School in February of 2001.
47 http://www.gristmagazine.com/grist/heatbeat/debates1 1700-b.stm
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track, by the time we get to the period 2008-2012 its GHG
emissions will be perhaps 30% higher than the 1990 levels.
This would complicate reaching the mere 7%-below-1990-
levels target required by Kyoto. More recently, in a weekly
policy meeting, Vice-President Cheney told a group of
senators that the campaign pledge to control CO 2 was "a
mistake," and that the administration was preparing a
letter 48 that would say CO2 was not a pollutant. 49

President Bush's opposition to climate control mechan-
isms and to the Protocol is crystal clear: "As you know, I
oppose the Kyoto Protocol because it exempts 80 per cent of
the world, including major population centers such as China
and India, from compliance, and would cause serious harm
to the U.S. economy. The Senate's vote, 95-0, shows that
there is a clear consensus that the Kyoto Protocol is an
unfair and ineffective means of addressing global climate
change concerns. As you also know, I support a compre-
hensive and balanced national energy policy that takes into
account the importance of improving air quality. Consistent
with this balanced approach, I intend to work with the
Congress on a multi-pollutant strategy to require power
plants to reduce emissions of sulfur dioxide, nitrogen oxides,
and mercury. Any such strategy would include phasing in
reductions over a reasonable period of time, providing
regulatory certainty, and offering market-based incentives
to help industry meet the targets. I do not believe, however,
that the government should impose on power plants
mandatory emissions reductions for carbon dioxide, which
is not a "pollutant" under the Clean Air Act. ' 50

In his opposition to the Kyoto Protocol, President Bush
also referred to "the incomplete state of scientific knowledge
of the causes of, and solutions to, global climate change" 51

In the U.S. there has been vigorous debate on the reliability
of climate change science, with some commentators accus-
ing the IPCC of political bias. However, the statement in
Science says it recognizes the IPCC as "the world's most
reliable source of information on climate change." 52 In a
statement in the latest edition of Science, the U.S. journal,
the academies of science from 17 countries criticized sceptics
who question the need to mitigate climate change risks. "We
do not consider such doubts justified,"'53 says the statement.
The statement was signed by the scientific academies of
Australia, Belgium, Brazil, Canada, the Caribbean, China,
France, Germany, India, Indonesia, Ireland, Italy, Malay-
sia, New Zealand, Sweden, Turkey and the United King-
dom. Other members of the Bush administration have
publicly shown their lack of interest in the Kyoto treaty:
"no, we have no interest in implementing that [Kyoto]
treaty."

54

In the last presidential campaign, there was a division of
position regarding the environment. Democrats believed
that the global warming issue is not costly. Republicans
believed it would be enormously costly. For example, "in
ruling out a plan to impose restrictions on power plants'
emissions of carbon dioxide, [...] it is said such a step would
be too costly to the economy and to American consu-
mers." 55 Therefore, on the American side, there is a strong
reluctance to impose rapid and severe cuts on energy
consumption, especially by individual consumers. 56

During the campaign, Bush showed some interest in the
environment, but only in order to gain some votes. Once in
office, Bush publicly mentioned that his campaign proposal

had been in error, since CO 2 is not a "pollutant" according
to the Clean Air Act. He also referred to a December study
by the Department of Energy, which, in his words,
concluded that "caps on carbon dioxide emissions as part
of a multiple emissions strategy would lead to an even more
dramatic shift from coal to natural gas for electric power
generation and significantly higher electricity prices." 57

These caps were a concern, he wrote, particularly in the
West [of the U.S.]: "At a time when California has already
experienced energy shortages, and other Western states are
worried about price and availability of energy this summer,
we must be very careful not to take actions that could harm
consumers."58 Yet, as Elizabeth Shogren of the Los Angeles
Times immediately pointed out that California is "much less
dependent on coal for power than most of the country," 59

with only about one-eighth of its power coming from coal-
fired plants. More recently, in an article published on April
4, 2001 by The New York Times it was noted that U.S.
administration officials had restated "a view that the 1997
treaty was unfair to the United States and that it was not
worthy of American support."6

In 1997 the U.S. Senate approved by a vote of 95 to 0 the
Byrd-Hagel resolution which urges the Administration not
to agree to a treaty that:

1. does not include developing countries (especially
China) and

2. harms the U.S. economy. 61

On what grounds is the U.S. Senate arguing the first point?
China is currently the second largest producer of CO2 in the
world62 and by 2015 it will be the largest producer. Since

48 I refer to that Presidential letter in the paragraphs to come.
49 AP and Reuters, 13 March 2001.
50 Text of March 13, 2001. Response Letter from the U.S. President

to Senators Hagel, Helms, Craig, and Roberts to their letter of
March 6, 2001, asking for the Administration's views on global
climate change, in particular the Kyoto Protocol and efforts to
regulate carbon dioxide under the Clean Air Act.
51 See Financial Times, Friday May 18 2001, p. 8.
52 ibid.

5' Ibid.
54 Christine Todd Whitman. administrator of the Environmental
Protection Agency, discussing the U.S. administration's decision to
reject the Kyoto Treaty, in Europe, Europe Update, April 2001,
Volume IX, Number 4.
55 See Jehl, D., "U.S. Rebuffs European Plea Not to Abandon
Climate Pact" in The New York Times, April 4, 2001, p. A 16.
56 Anderson, J.W., "Climate Change Diplomacy: The Next Step,"
in Resources, Winter 2001, Issue Number 142, pp. 11-13, at 11.
57 Text of March 13, 2001. Response Letter from the U.S. President
to Senators Hagel, Helms, Craig, and Roberts to their letter of
March 6, 2001, asking for the Administration's views on global
climate change, in particular the Kyoto Protocol and efforts to
regulate carbon dioxide under the Clean Air Act.
58 Ibid.
59 Los Angeles Times, 14 March 2001.
60 See Jehl, D., "U.S. Rebuffs European Plea Not to Abandon
Climate Pact" in The New York Times, April 4, 2001, p. A 16.
61 See Cohen, B. R., "Next Round in the Climate Debate," in The
Earth Times, October 30, 2000, pp. 10-15, at. 14.
62 This information has been gathered from a negotiation work-
shop on the Global Warming Agreement, which took place in the
framework of the course International Environmental Law at
Columbia Law School in February of 2001.
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global warming is a long-term problem, China has to
commit. As for the second point, West Virginia, among
other states, opposes the ratification of Kyoto Protocol
because it produces mainly coal. [Same argument used by
Saudi Arabia and other Gulf countries which deal with the
oil industry]. Both coal and oil produce CO 2. If our aim is to
move the economy entirely away from fossil fuel, we would
need an increase in funding for research to find alternative
economies to coal. Until we get there, we can gradually raise
the efficiency of fossil-fuel burning. The problem is that
most of the technologies that use fossil fuels are long-lived
(for example, the stock of automobiles has lifetime of about
two decades). This implies that even with clear policy signals
to control emissions, manufacturers and consumers have
only limited leverage over emissions in the short term. 63

What Should the U.S. be Aiming at?
The U.S. has long insisted that the most cost-effective way
to reduce global emissions of greenhouse gases is through an
international regime of emissions trading. Already the
Clinton Administration said that it wanted explicit rules
on international trading of emissions permits before it
ratifies the Kyoto agreement, but the trading rules also
remain unclear.64 Since Kyoto contemplates that emissions
trading will be limited only to Annex I (developed)
countries, the U.S. should try to renegotiate this limitation
to expand it to trading emissions with developing countries.

The U.S. assumption during the Kyoto negotiations was
that technology transfer from developed to developing
countries could solve the global warming problem and
would also help the U.S. have a greater market access to
developing countries. If we believe that in the years to come
developing countries will be causing greater environmental
damage than the developed world (ex. China in 2015), then
the argument of environmental technology transfer makes
perfect sense. At a global level, it would be unfair to expect
the same burden on developing countries as on developed
countries. However, a minimum of input or contribution
must arise from developing countries. This can be done
through environmental technology transfer. The U.S. (and
other developed regions of the world for this matter) should
be willing to co-operate in technology transfer for the
benefit of the environment globally.

Consequences of U.S. Position in Foreign Affairs
The current situation is making the Transatlantic relation
difficult. The issue of climate change is now becoming a
foreign policy problem for the U.S. The Bush Administra-
tion is slowly understanding that "this is about international
relations as well, and other countries are reacting very
strongly against the U.S." 65

V. Chinese Position

China, a natural leader among developing countries, puts
forward its counter-argument to the U.S. position, that is,
that even if it is the second largest producer of GHG
emissions in absolute terms, its per capita GHG emissions
are only about 10% of U.S. levels. (see chart in annex). 66 Its
position, therefore, is that global climate change must be

addressed principally by wealthy industrial nations, which
have not only the wealth and technology to provide
solutions, but also the moral responsibility to do so because
they have contributed perhaps as much as 90% of the GHG
emissions that have occurred to date.67 If the Kyoto
commitment is not enough to solve the problem, developed
countries should do more about GHG emissions reductions
before they ask developing nations for commitment. This is
a circular argument: what comes first, the chicken or the
egg? The U.S. is not willing to ratify an international
environmental agreement unless and until developing
countries (and for that matter, China) are on board. On
the other hand, China will only be on board if the U.S.
complies with Kyoto Protocol first.

At the same time, developing countries are watching this
environmental negotiating process to see that it offers them
help in coping with climate change without threatening their
own hopes of economic growth. 68 Officials are beginning to
consider the possibility that a world climate agreement
might not be merely a crude attempt to cut off their
economic growth, but rather a possible source of help in
dealing with the air pollution that is emerging as a major
threat to public health.69 The ideal situation would be to
have both developing nations on board and the U.S. Senate
ratify the Kyoto Protocol. This is currently unrealistic. We
need to find a compromise (see annex for a new proposal for
a two-speed protocol).

VI. European Union Position

The European Union has been a firm supporter of the
Kyoto agreement, and it has been among the foreign voices
to react to President Bush's recent decision to abandon the
treaty. Its objective (and that of its 15 member states) is to
ratify Kyoto and have it in force by 2002, at the latest.70 In a
recent encounter between officials of the EU and the U.S. in
Washington in early April of 2001, European officials
clearly said that they were going to continue with the Kyoto
process, even if the U.S. was absent. In fact, some
Europeans saw the conference at The Hague as an
opportunity for European governments to show leadership

63 http://www.gristmagazine.com/grist/heatbeat/dbates11700-

b.stm
64 Anderson, J.W., "Climate Change Diplomacy: The Next Step,"
in Resources, Winter 2001, Issue Number 142, pp. 11-13, at 12.
65 Ibid.
66 http://www.nrdc.org/globalWarming/bupdate.asp
67 This information has been gathered from a negotiation work-

shop on the Global Warming Agreement, which took place in the
framework of the course International Environmental Law at
Columbia Law School in February of 2001.
68 Anderson, J.W., "Climate Change Diplomacy: The Next Step,"
in Resources, Winter 2001, Issue Number 142, pp. 11-13, at 11.
69 Ibid. at p. 13.
70 See Interview given to Margot Wallstrom, European Environ-

ment Commissioner, in Europe, The Green Issue, published by the
Delegation of the European Commission to the U.S., February
2001, pp. 14-15, at 15.
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and initiative. 71 Among Europeans, there is a profound
mistrust of the market mechanisms that the Americans
propose in order to reduce the cost and impact of
reductions. 72 On the other hand, the American view is that
it is European intransigence that has killed the Kyoto
Protocol.

In response to President Bush's decision to stay away
from his responsibility vis-A-vis the environment, European
Commission's President, Romano Prodi, said to La Repub-
blica newspaper that "if one wants to be a world leader, one
must know how to look after the entire earth and not only
American industry." 73 However, some people argue that in
the EU there is much talk but little action concerning
Kyoto. Even from a more technical view point, European
finance and trade ministers are unlikely to let environmental
ministers impose costly limits on emissions unless the U.S. is
also on the same boat.

Furthermore, Margot Wallstrom, European Commis-
sioner for the environment, reacting to a statement from the
U.S. administration on their rejection of the Kyoto
Protocol, said: "The U.S. position is extremely worrying.
The U.S. must understand that this is not a marginal issue
for the EU. It has implications for external relations
including trade and economic affairs, and it cannot be
played down." 74 Kjell Larsson, Sweden's environment
minister, said in a statement following meetings with U.S.
administration officials on Kyoto: "Climate change is
happening now and is a serious threat to the future of
mankind. We are prepared if necessary to go forward
without the U.S. We cannot allow one country to declare as
dead the process for addressing this major global issue.
However, we still hope to have the United States involved in
the protocol as soon as possible." 75 Also Gerhard Schroe-
der, chancellor of Germany, reacting to the U.S. adminis-
tration's decision to reject Kyoto, said: "Nobody should be
relieved from his responsibility for climate control." '76

VII. Recommendations

The COP was supposed to meet in May 2001. However, a
requested extension until July 2001 by the U.S. administra-
tion was given by the Chairman of the COP, Mr. Pronk,
currently Dutch Minister for the Environment. Given the
lack of understanding at a global level, here are some
recommendations for the future international environmen-
tal fora:

1. Environmental taxes
They are very common in the EU and very unpopular in the
U.S. The idea is to penalize bad environmental performers
by creating higher taxes on those actors whose GHG
emissions are high and to give credit to good environmental
performers in order to promote an environmentally friendly
behaviour and create an incentive for alternative power
production (generation) from wind, sun and water. The
counterargument is that hydropower and wind and
geothermal energy are clean but naturally limited. As for
solar energy, it is useful at the moment only for small-scale
applications because no practical system exists yet for
storing it for use at night or in bad weather. Natural gas,

more efficient at producing energy than coal, is currently in
short supply.

77

A global carbon tax is also a sensible recommendation.
The idea behind it is a tax that would decrease the profits of
users of carbon-based fuels and increase them for users of
alternatives. Also, in that same line of action, a tax on
vehicles based on their fuel efficiency would help achieve the
Kyoto goal. Expanded economic incentives, such as tax
breaks, for the development of more efficient systems of all
types would help us move faster toward minimizing our
dependence on carbon-based fuels. 78

2. Measuring/Estimating environmental damage before
making environmental policy
More and better environmental data are needed for a more
efficient environmental policy in order to slow down the
rapid level of damage to the climate. This does not mean
that no action should be done until we have better data.

3. Information instruments
a) There could be a requirement of mandatory reports

from every industrial firm regarding GHG emissions
which will be addressed to Governments and the general
public (by publishing it in the companies' websites). For
example, if General Motors (GM) has a poor record on
GHG emissions in comparison with Volvo, this can be
utilized as consumer market pressure, so that GM tries
to reduce its GHG emissions. It is difficult, though, to
know prima facie whether this proposal will be effective
or how much of the work we can expect consumer-
responses to do.

b) Educate the people to understand the seriousness of the
problem. Consumers can decide more objectively what
product (cars, engines) to buy.

4. Development of alternative technologies rather than a
timetable approach
Kyoto's decision was to opt for arbitrary short-term
emissions targets which have proven to be counterproduc-
tive. In market economies, governments do not control
emissions directly, and thus it is extremely hard to set strict
binding future targets. Instead of this particular timetable
approach by 2008-2012, we could have non-binding targets
or different timetables from the one in the Protocol or
develop efficient technologies, which is more interesting
both to developing and developed countries. I am personally
in favour of developing efficient technologies and also
transferring them to developing countries. For example, a
new technology that filters out CO 2 in U.S. cars. In
California, there is the 0% emissions policy in cars. The

71 Anderson, J.W., "Climate Change Diplomacy: The Next Step,"
in Resources, Winter 2001, Issue Number 142, pp. 11-13, at 13.
72 Anderson, J.W., "Climate Change Diplomacy: The Next Step,"
in Resources, Winter 2001, Issue Number 142, pp. 11-13, at 11.
71 Ibid.
74 See Europe, Europe Update, April 2001, Volume IX, Number 4.
75 Ibid.
76 Ibid.
77 See Richter, B., "Learning What Fuel To Burn," in The New
York Times, Tuesday, April 17, 2001, p. A19.
78 Ibid.
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alternative of electric cars is based on coal, so it implies
emission of CO2, which does not solve the problem. Also,
Toyota is creating a gasoline-electric hybrid, which while
running will recharge its battery. This cuts the fuel
consumption in half. Other cars burn hydrogen instead of
gasoline.

We need, therefore, more R&D funding for alternative
energy sources and for energy conservation. We need to
move toward developing new, renewable energy sources,
such as wind and solar energy. This is for the scientific/
engineering community to decide how to do it. My
suggestion is the use of more efficient power sources for
transportation, carbon-free energy sources like more
advanced nuclear power plants and effective solar power
systems. Unfortunately, Mr. Bush's proposed budget cuts
for research and conservation move in precisely the wrong
direction. The U.S. Government needs to reverse course
before more crucial time is lost. For that, we need effective
political leadership in order to get us moving in the right
direction.

The idea of making use of nuclear power poses problems
such as the safety issue, its high cost and the waste problem,
which is too big. Most EU member states, with the
exception of the United Kingdom and France, are phasing
out nuclear power.

5. A two-speed Protocol on Climate Change with a dual
timetable

79

Since according to the U.S. Government Kyoto has failed, a
solution could be an amended Kyoto Protocol with
a) a longer time-frame for GHG emissions reductions,
b) with a greater level of emissions reduction and
c) with a larger number of countries involved.
The first point is the idea of a longer time-frame for GHG
emissions reductions whereby every ten years there will be a
new target. I have arbitrarily assigned even years to
industrialized nations (2020, 2030, 2040, ... ) and uneven
years to developing ones (2015, 2025, 2035, ... ). This would
create an important dynamic that would keep the interna-
tional community engaged in an ongoing commitment to
limit global warming. As for developing countries, the year
of reference to have them "on board" is 2015 since by then
China is expected to be the largest producer of carbon
dioxide in the world. The next reference year shall be 2025
since by then the developing world will be the greatest
producer of carbon dioxide in the world. From there, the
commitment will be every ten years.

As for the second point, since the U.S. Government
claims that part of the reason why it does not agree with
Kyoto is because achieving its goal would be economically
painful and harmful to the U.S. economy, we propose a
50% cut in the emissions reductions currently required by
Kyoto for industrialized nations. This means that the U.S.
will have a reduction of 3.5% instead of 7%, the EU will
face a reduction of 4% instead of 8% below the 1990 levels
and Japan 3% instead of 6%. Environmentally this might
not be the best solution but it is better than throwing in the
towel and, therefore, having to start from scratch. Once
there has been a fifty per cent cut in the emissions
reductions, we suggest a gradual increase every ten years
until we reach 35% by year 2050 in the case of developed
nations. [see chart in annex]. However, developing countries

will not have a reduction of GHG emissions based on the
1990 levels but on the 2000 levels. This means that the
international community will take into account the more
difficult situation in which developing countries find
themselves and will ask them to start from the 2000 levels
and reach a gradual reduction below the 2000 levels, starting
with I1% below the 2000 levels by the year 2015 until 25% by
the year 2045 in the specific case of China.

With regard to the third point, we believe in the
importance to have also developing countries on board
since this is a global issue. However, being aware of the
financial limitations that developing countries face, we
believe that a way to make this system feasible is through
alternative environmental technology transfer from devel-
oped countries to developing countries.

This amended Protocol will give more time to tackle the
problem more properly and in a more demanding way. As it
was stated earlier in the paper under the options that we
have under the current situation, we need a longer time-
frame since the U.S. is not willing to make the economic
sacrifice to reach the Protocol's requirement. Therefore,
there is a need to expand the time-frame (or immediate
deadline) so that the U.S., a leading and major player, sees a
convincing and feasible way of acting towards improving
the global warming situation. Increasing the level of
emissions reduction is a must if the international community
really wants to find a fear solution to the problem. As it
stands now, countries would be very far from solving the
climate change problem. Therefore, there is a scientific need
to be more demanding if the international community really
wants to solve or at least not increment the currently bad
climate condition.

There would be a direct opposition from some NGOs to
this proposition, since they request immediate action. Other
NGOs would agree to see the inclusion of developing
countries.

6. Greater role of environmental NGOs to shape
environmental public opinion.
(This depends very much on what part of the world you are
talking about). Some NGOs have tremendous access to the
media and can, therefore, be more influential. The global
warming issue should be tackled in a short and long-term
view and with an international/domestic approach. We have
seen that international enforcement of environmental
agreements is almost impossible. So a solution could be
through domestic enforcement. In other words, one should
aim at making the environmental problem solving compe-
tence of domestic, and not international, domain. In fact,
public opinion is increasingly taking note of the accumulat-
ing evidence of global warming. However, global warming is
still perceived in an abstract way. To make it more concrete,
facts such as that if there is no action, there will be no more
snow (therefore, no more skiing) in the mountains in the
near future should be given. It is important that big
companies and NGOs continue to take their responsibility
to create public opinion, which will put pressure on
decision-makers to be supportive of environment-protection

79 See chart in the annex.
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policies. The NGOs helped to create an atmosphere of
expectations, strong feelings and emotions, helping put
dynamism into this process.

7. Give countries credit for maintaining and preserving their
forests and for reforestation because trees absorb CO 2
The U.S. wants to apply this policy but the EU disagrees on
the grounds that the U.S. would get away from the Kyoto
Protocol requirements too easily and the EU would be in an
unfavourable position. [The EU has no more large zones of
forests]. This system would undermine the whole point of
the treaty, which is to spur action by humans to control
GHG emissions. The U.S. Government would disagree with
the statement that the whole point of the treaty is to spur
action by humans to control GHG emissions since the U.S.
administration believes that the point of the treaty is to
reduce global atmosphere concentrations of GHG emis-
sions. One way to get there is by reducing emissions.
Another is to increase the sequestrations of GHG emissions
by, for example, forests. Focusing solely on emissions invites
us to overlook an equally important part of the equation
and reducing emissions alone won't solve the problem if we
are in attention to what is happening on the sequestration
side of the equation.

8. Find new market mechanisms
The solution should be not only technological but we should
also look into market mechanisms to find the most cost-
effective way to find a solution. The idea is to develop
market incentives to get emissions reductions more quickly.

9. People and ecosystems will need to adapt to future climate
regimes
Past and current emissions have already committed the
earth to some degree of climate change in the 21st century.
Adapting to these effects will require a good understanding
of socio-economic and natural systems, their sensitivity to
climate change and their inherent ability to adapt. Many
strategies are available for adapting to the expected effects
of climate change.

10. Preventive instead of curative approach - many options for
limiting emissions are available in the short- and medium-term
What matters is whether the world can work out a long-term
response to a threat that will gradually rise throughout the
coming century. The longer it takes to react, the worse the
situation gets and the more expensive it becomes to repair it.
Policymakers should, therefore, encourage energy efficiency
and other climate-friendly trends in both the supply and
consumption of energy. Key consumers of energy include
industries, homes, offices, vehicles and farms. Efficiency can
be improved by providing an appropriate economic and
regulatory framework for consumers and investors. This
framework should promote cost-effective actions, the best
current and future technologies, and "no regrets" solutions
that make economic and environmental sense irrespective of
climate change. Changes in practices and lifestyles, from
better urban transport planning to personal habits such as
turning out the lights, are also important.

11. Reducing uncertainties about climate change, its impacts,
and the costs of various response options is vital
The prudent response to climate change is to adopt a
portfolio of actions aimed at controlling emissions, adapting
to impacts and encouraging scientific, technological and
socio-economic research.

12. Better use of current UN agencies through political
commitment
The international community should aim at a stronger
United Nations Environment Program (UNEP) enforce-
ment and more given authority to the UN in order to
oversight Treaty compliance instead of creating new
intergovernmental organizations, such as the World Envir-
onment Organization (WEO), to deal with global warming.

13. Efficient regulatory mechanisms on things that use energy
We should promote regulations on air conditioners, for
example. However, the Bush administration's decision to
reduce air conditioner efficiency goals a few days ago was a
senseless reversal.

A Proposal for a Two-Speed Protocol on Climate Change with a Dual Timetable

Kyoto Protocol Proposal

Industrial Nations Developing Nations
Year US Targets Year US EU Japan Year China

2008/2012 7 2008/2012 3.5 4 3 2015 1
2020 14* 2020 8 9 7 2025 6
2030 21* 2030 16 18 15 2035 15
2040 28* 2040 24 26 23 2045 25
2050 35* 2050 35 35 35

*Projected cuts

We propose a halving of the emissions reductions currently
required by the Kyoto Protocol for industrialized nations.
We realize that this may not be an optimal choice from an

environmental perspective. However, in light of the stiff
U.S. domestic political opposition to the Kyoto Protocol,
modification of the reduction requirements may be the only
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way to move forward on a global scale. By halving the Note: We have arbitrarily assigned even years to indus-
emissions cuts, and by creating a timetable of binding trialized nations and uneven years to developing ones. This
reductions for developing nations, we are providing an would create an important dynamic that would keep the
incentive for the U.S. Administration to commit to Kyoto. international community engaged in an ongoing commit-
It is our belief that ratification of a watered-down Kyoto ment to limit global warming. The percentages required for
Protocol (for the near-term) is preferable to no agreement at developed nations are based on the 1990 levels whereas for
all. developing nations, on the 2000 levels. We are aware that

this would only be possible through technology transfer
from developed to developing countries.

The Kyoto Protocol: Bonn Resolutions

The Kyoto Protocol: Tradable
emissions credits and
compensatory solutions under
the Bonn Resolutions

Dr. Carsten Corino, Lawyer, Gleiss Lutz
Hootz Hirsch, Stuttgart

carsten.corino@gleiss-law.com

Summary: The Kyoto Protocol to the climate
framework convention contains regulations on
emissions trading and on various compensatory
solutions. After a brief introduction to these
instruments, the Climate Convention of 1992 and the
Kyoto Protocol of 1997, this contribution examines
the ways in which the Bonn Resolutions1 of July 2001
have put the flexible instruments of the Protocol in more
concrete terms: the recognition of sinks, joint fulfilment, Joint
Implementation, the Clean Development Mechanism and
emissions trading.

The author wishes to thank Andrew Johnson for his
translation.

1. Introduction

Emissions Credits and Compensatory Solutions in the Kyoto
Protocol
The Kyoto Protocol (KP) to the United Nations Frame-
work Convention on Climate Change is a true laboratory
for tradable emissions credits and compensatory solutions.
It contains four compensatory mechanisms:

1. The Parties to the Protocol are not limited to
reducing emissions of greenhouse gases at their
sources, such as from the burning of fossil fuels, but
can at the same time expand the removal of

greenhouse gases by sinks (such as by new forests;
Art. 3, KP, Annex A of the Protocol).

2. Several Parties can fulfil their commitments
together; this applies especially to organisations of
regional economic integration like the European
Union (Art. 4, KP).

3. In accordance with "Joint Implementation", indus-
trialised countries can carry out projects for the
reduction of greenhouse gases in other countries and
be credited for the emissions avoided thereby (Art. 6,
KP).

4. The same holds for joint projects of industrialised
countries with developing countries, the "Clean
Development Mechanism" (Art. 12, KP).

Article 17 provides moreover for genuine trading of
emissions between Parties.

Tradable Emissions Credits and Compensatory Solutions in
General
Tradable emissions credits, 2 also referred to as tradable
permits, give their holder the right to pollute the environ-
ment (only) to a certain extent. If the holder of the credits
pollutes the environment less than allowed, he can sell the
unused emissions credits to other polluters that exceed the
emissions limits allotted to them.

The advantages of tradable emissions credits are effec-
tiveness, efficiency, and economic tolerability. Definite
emissions levels can be reached exactly as required.
Economic costs are minimised, since reduction measures
are taken precisely where they are most cost-efficient in free-
market terms. Hence they also preserve the freedom of
action of the individual market participants.

Tradable emissions credits must be structured so as to
avert the harm of their leading to a sealing off of the market
to newcomers. Establishing baselines for polluting rights is
often difficult, because pioneers in environmental protection

1 Document FCCC/CP/2001/L. 7 of 24 July 2001, www.unfccc.de.
2 See here e.g. Kl6pfer, Umweltrecht, 2nd ed. 1998, § 5 margin
nos. 301 to 305; Rehbinder, Ubertragbare Emissionsrechte aus
juristischer Sicht, Part 2: Umweltlizenzen (Zertifikate) im Bereich
der Luftreinhaltung, in: Endress/Rehbinder/Schwartze, Umwelt-
zertifikate und Kompensationsl6sungen aus 6konomischer und
juristischer Sicht, 1994, p. 92 ff.; Wicke, Umwelt6konomie, 3rd ed.
1991, p. 345 If.
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