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CHILD WELFARE

Abuse, Evidence
Social Worker's Corroborative
Testimony Regarding Counseling Ses-
sions With Abused Child Are Ad-
missible.

In the Matter of Nicole V.,
____A.D.2d__, 510 N.Y.S.2d 567

(1987).

A petition was filed accusing a father of sex-
ually abusing his three and one-half.year-old
daughter. At the adjudicatory hearing, the
state called the social worker who had been
providing counseling to the child since the
time of the petition's filing. The worker
testified that in her professional opinion the
child had been abused by her father. This
opinion was based upon statements made by
the child which demonstrated anger towards
her father and knowledge of sexual activity
beyond the child's developmental age. Bas-
ed upon her experience with abused children,
the counsel opined that a child of this age
would be unlikely to fantasize or fabricate the
type of sexual activity which was described.
The counselor also stated that there were also
physical manifestations indicating abuse,
such as bed-wetting, depression and
nightmares involving the father. The court
found that the child had been abused based
upon the testimony of the social worker and
other witnesses. The father appealed.

The New York Supreme Court upheld the
adjudication of abuse, finding that an expert
witness's testimony and opinion regarding
the likelihood of a child having been sexual-
ly abused was admissible on the ultimate fac-
tual issue and that such testimony could be
used to corroborate the child's prior
statements regarding the abuse. In child pro-
tective proceedings, the alleged abuser was
entitled to neither the stringent corrobora-
tion standards which were applicable in
criminal cases nor the evidentiary standard
of proof beyond a reasonable doubt. The
court found the social worker to be well

qualified by prior experience., education, and
as a result of her familiarity with the child's
symptomology. Her testimony was both ad-
missible and sufficiently corroborative of the
child's own statements so as to sustain the
trial court's ruling.

Abuse, Evidence
Trial Court's Refusal To Allow Expert
Testimony That Accused Did Not Fit
Psychological Profile Of Incestuous
Child Abuser Was Not Abuse Of
Discretion.

and

Trial Court's Admission Of Prior Sex
Crimes Of Accused Was Not Abuse Of
Discretion.

State v. Friedrich,
-Wis.2d , 398 N.W.2d 763

(1987).

The defendant was convicted of two counts
of second degree sexual assault upon his
14-year-old niece. During the trial, the defen-
dant attempted to present expert witness
testimony that he did not fit the
"psychological profile" of the typical in-
cestuous sex offender. The trial court refus-
ed to allow this testimony into evidence. The
state, however, was allowed to introduce
evidence that the defendant had been involv-
ed in two prior sexual incidents with female
minors who were either part of his family or
had a "quasi-familial" relationship with him.
The defendant appealed both of these eviden-
tiary rulings.

The Wisconsin Supreme Court could find
no abuse of discretion in the trial court's
evidentiary rulings. On the "psychological
profile" issue, the court noted that the
defense had not clearly stated that the
evidence sought to be admitted was related
to a character trait which would have pro-
hibited the defendant from committing the
crime. Rather, the defense seemingly offered
the testimony to bolster the defendant's
credibility and attack the credibility of the
state's witnesses. While evidence of a specific
character trait may have been admissiblein 1p

admissibility of credibility evidence, on the
other hand, was a matter left to the discre-
tion of the trial court, There was no abuse
of this discretion in this case.

On the "prior acts" issue, the trial court
had only allowed this testimony into
evidence as a rebuttal to the defendant's own
testimony regarding his innocence. Such
evidence was admissible to prove a general
plan or scheme of the defendant to victimize
young girls. Due to the similarity of the in-
cidents, the trial court properly ruled that the
relevance of the prior acts outweighed any
prejudicial effect upon the defendant. This
was particularly true in light of the rule
adopted by the Wisconsin courts allowing a
"greater latitude of proof' rega'litng priov of
fenses in incest cases involving minors.

Abuse Evidence
Trial Court's Failure To Personlly Observe
Child Befbre Rulir$ On Contmmency To
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Testify Constitutes Reversible Error.

and

Doctor's Hearsay Testimony Regarding
Child's Identification Of Abuser Was
Admissible As A Statement Made For
The Purpose Of Diagnosis Or
Treatment.

State v. Vosika,
83 Or. App. 298, 731 P.2d 449 (1987).

After a three-day visit with her natural
mother, a three-year-old child returned to the
home of her foster mother and exhibited
signs of being sexually abused. The foster
mother contacted the police and the state
child welfare agency. A detective, agency
worker and a pediatrician subsequently in-
terviewed and examined the child, The
mother was eventually charged and convicted
with first degree sodomy and first degree sex-
ual abuse. During the trial, the court viewed
a videotaped interview between the child and
the doctor and ruled that the child was in-
competent to testify. However, the testimony
of the foster mother, the doctor and the
detective was admitted into evidence. The
mother appealed, claiming that the trial court
had erred in making its competency decision
without personally observing the child and
in allowing the doctor to testify regarding the
child's identification of the mother as the
perpetrator.

The Oregon Court of Appeals ruled that
the mother's first claim of error was
meritorious and reversed and remanded the
case. The issue was governed by prior case

law which had established that the trial court
must personally observe the child and con-
duct a competency hearing if the defendant's
right to confrontation was to be satisfied.
State v. Campbell, 299 Or. 633, 652, 705 P.2d
694 (1985). The mere viewing of a videotape
did not give the court the type of first-hand
knowledge of the child's mental and emo-
tional state which was necessary to make a
fair and accurate decision as to the child's
competency to testify.

The appellate court disagreed, however,
that the doctor's testimony regarding the
child's identification of the mother as the
abuser was inadmissible hearsay. The court
held that the child's statements, made to the
doctor during the course of the investigation,
could be admitted under the hearsay excep-
tion for statements made for the purpose of
medical diagnosis or treatment. Such
diagnosis or treatment could include mental
and emotional harms as well as the more
commonly recognized physical harms.
Moreover, the child's identification of the
mother qualified as a treatment statement
because the complete and effective treatment
of a sexually abused child often required that
the perpetrator be identified. Thus, the doc-
tor's testimony was properly admitted.

Abuse
Prohibition Of Involuntary Servitude
And Slavery Is Applicable Against
Religious Commune's Subjugation Of
Children.

United States v. Lewis,
649 F.Supp. 1109 (W.D. Mich. 1986).

Various members of a religious commune

were charged with forcing its children of the
commune's adult members to work for the
commune's benefit and for severely beating
the children when they failed to sufficiently
perform this work. Such conduct was alleg-
ed to violate the Thirteenth Amendment's
prohibition of slavery and involuntary servi-
tude. The defendants moved to dismiss the
action on the grounds that the Thirteenth
Amendment was impermissibly vague as ap-
plied against them. The defendants also mov-
ed for a judgment of acquittal, based upon
the same reasoning cuntained in their mo-
tion to dismiss.

The United States District Court for the
Western District of Michigan rejected the
vagueness challenge, and denied both mo-
tions. In explanation, the court noted that
the protections of the Thirteenth Amend-
ment had been extended over time to cover
a wide variety of situations where there ex-
isted a state of bondage. Such cases includ-
ed the subjugation of migrant farm workers,
patients in mental institutions and juveniles
in secure training schools. "In each case the
question on which conviction hinged was
whether the defendant knowingly and will-
ingly through improper acts exercised con-
trol over another so as to completely
subjugate the will of the other person in
order, at least in part, to obtain his or her
labor." Unlike the legal protections offered
by "due process" or "equal protection," the
court could find nothing amorphous or vague
in the Thirteenth Amendment's prohibitions
of "slavery" and "involuntary servitude." In
the eyes of the court, the methods used by
the defendants to control and extract labor
from the commune's children easily fit within
the definition of slavery and involuntary ser-
vitude. The fact that one or both of the
childrens' parents lived in the commune did
not justify dismissal of the charges.

Abuse, Protective Order,
Confidentiality

Court May Enter Protective Orders Pro-
hibiting Law Enforcement Questioning
of Agency Personnel Regarding State-
ment Made By Abusive Parents During
Course Of Court Ordered Treatment
Plans.

People v. District Court For the 17th
Judicial District,

-Colo.-, 731 P.2d 652 (1987).

Several parents whose children had been
sexually abused within the family were, after
adjudication, ordered to engage in treatment
plans which included their participation in
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counseling. Because of the pendency of
criminal investigations or prosecutions for the
abuse, these parents were fearful and unwill-
ing to participate in the counseling sessions
lest statements made to their therapists be
later used against them. The parents
therefore sought protective orders which
might be obtained in such interviews. These
protective orders were granted. The state
then sought a writ of prohibition challeng-
ing the trial court's authority to enter the
orders.

The Colorado Supreme Court upheld the
trial court's actions, finding that the authori-
ty to enter such protective orders could be
found within the state's juvenile code. The
overall purpose of the code was to protect
abused children and, if possible, to reunify
the family. Thus, upon adjudication, the
court was empowered to direct a plan of treat-
ment involving the child and the parents
which was "reasonably calculated to render
the particular [parent] fit to provide adequate
parenting to the child within a reasonable
time and which is relative to the child's
needs." In order to effect these ends, the code
also empowered the court to join any party
whose participation in the case was deemed
necessary by the court, and to issue protec-
tive orders which set "reasonable conditions
of behavior to be observed for a specified
period by the parent ... or any other person
who is a party" to the action. Since the
abusive parents' full cooperation and trust
was critical to the successful treatment and
reunification of the family, the court was cor-
rect in joining the police and district at-
torneys and in preventing them from seeking
or using information given by the parents to
their therapists. The court noted that the
protective order was limited to statements
made regarding the already adjudicated
abusive incidents and did not proiect past or
ongoing incidents of abuse. Prohibition was
therefore denied.

Adoption, Termination of
Parental Rights

Father's Consent To Adoption Un-
necessary Where Father Failed Without
Cause To Establish Relationship With
Child.

In the Matter of Steve B.D.,
.. Idaho-, 730 P.2d 942 (1986).

In March 1984, a child was born to an un-
married couple. The father visited the mother
and child immediately after the birth. At this
same time, without the father's knowledge or
consent, the mother surrendered custody of
the child and consented to an adoption. At

the time of the surrender, the mother stated
that she did not know the identity of the
father. The mother actively concealed these
actions from the father during the ensuing
months, though the father took no active
steps to visit or provide for the child. The
mother ultimately notified the father of the
pending adoption, though at that time he
refused to sign a paternity affidavit. The
mother then attempted to revoke her con-
sent to the adoption, and at the revocation
hearing the father admitted his paternity and
expressed his desire to see the child reunited
"with his mother and his brothers and
sisters." The father and mother were not liv-
ing together at the time of the hearing. The
trial court disallowed the mother's revoca-
tion, and the Idaho Supreme Court affirm-
ed this order. DeBemardi v. Steve B. D., 111
Idaho 285, 723 P.2d 829 (1986), reported at
5 ABA Juv. & Ch. Wel'f L. Rept. 123 (1986).

The father then signed a paternity affidavit,
moved to intervene and obtain custody and
executed an acknowledgment of common law
marriage to the mother. The trial court allow-
ed the father to intervene, but denied his re-
quest for custody and ruled that his consent
to the child's adoption was unnecessary in light
of the limited extent of parental interest which
he had displayed. The father appealed.

The Idaho Supreme Court upheld the
orders of the trial court, ruling that none of
the father's alleged federal constitutional
rights had been infringed. While a parent
clearly had a protectable liberty interest in
his relationship with his child, the mere fact
of parentage did not confer such a right. In
order to secure these constitutional protec-
tions, the unwed father was required to make
a significant custodial, personal, financial and
legal connection with the child. Under the
facts of this case, the court could not find er-
ror in the trial court's determination that the
father had failed to sufficiently take these af-
firmative steps.

Adoption, Custody,
Jurisdiction

Juvenile Court And Not Probate Court
Is Appropriate Forum For Determining
Unfitness Of Adoptive Parents.

In the Matter of the
Guardianship of Thompson,

.Ind. App.-, 502 N.E.2d 916
(1986).

A neglected one-year-old was placed in the
custody of a family in Texas. Seven months
later, the family initiated adoption pro-
ceedings in Texas. An official investigation
confirmed that the family home was fit, and

the adoption was recommended to the court.
Shortly before the final adoption hearing,
however, anonymous complaints were receiv-
ed regarding the possible abuse or neglect of
the child. Though further investigation
revealed that these reports were unfounded,
the state child welfare agency kept the case
open and warned the family that if any
wrongdoing was later discovered, both the
adoptive child and the couple's two other
children would be removed from the home
and placed in foster care. Out of fear and con-
cern for their family, the coupled contacted
their attorney.

The attorney convinced the couple that
their adoption of the child should proceed.
The attorney then suggested, however, that
the couple give the child over to his sister-
in-law, who resided with her husband in In-
diana. Immediately after the Texas adoption
was granted, the couple executed their own
consent, prepared by the attorney, to the
adoption of the child by the Indiana couple.
The child was taken from Texas to Indiana,
where the second couple initiated their own
adoption proceeding, alleging that the Texas
adoptive parents were unfit. (The Texas cou-
ple had by now properly revoked their con-
sent and complained to the Texas Bar
Disciplinary Board.) The Indiana courts
refused to grant the adoption and, in
response, the Indiana couple proceeded to
seek guardianship over the child in the pro-
bate court. The guardianship was granted
upon a finding that the Indiana couple was
"more suitable" than the Texas couple, who
immediately appealed. Among the arguments
made was a jurisdictional challenge to the
probate court's authority to make a deter-
mination of parental unfitness.

Despite the complicated and devious path
which the case had taken, the Indiana Court
of Appeals held that the juvenile court,
rather than the probate court, was the pro-
per forum for a custody dispute where the
Texas adoptive parents' fitness was challeng-
ed. Guardianship proceedings could only
commence once a juvenile court finding of
parental unfitness had been entered. The case
was remanded to the juvenile court for this
purpose.

Child Pornography
Proof Of Obscenity Is Not A Necessary
Element To Child Pornography Pro-
secution.

and

Child Pornography Statute's Prohibi-
tions Are Not Unconstitutionally
Vague.

continued on next page
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United States v. Freeman,
808 F.2d 1290 (8th Cir. 1987).

In 1985, two men made a sexually explicit
videotape of one of the men's pregnant
16-year-old daughter. This tape was sent
through the mail on two occasions. The men
were subsequently prosecuted under the
federal Child Protection Act, 18 U.S.C.
§2251 et seq. (CPA). The men filed a motion
to dismiss the indictment on the grounds that
the statutory prohibition was unconstitu-
tionally vague. This motion was denied, and
the defendants entered a conditional plea of
guilty, subject to the Court of Appeals resolu-
tion of the constitutional challenge.

The Court of Appeals for the Eighth Cir-
cuit upheld the validity of the statute. The
court rejected the defendants' argument that
the obscenity standard set forth in Miller v.
California, 413 U.S. 15 (1973) must be applied
to any prosecution under the CPA. The
court observed that the CPA had been
enacted in order to combat the utilization of
children in pornographic materials. The
harm to be prevented was the degradation,
abuse and permanent damages which
children were subjected to when used in the
production of these materials. The Miller test,
on the other hand, was applied to obscenity
statutes designed to protect unwilling viewers
of offensive sexual depictions, not the par-
ticipants in those depictions. Thus, the CPA
need not be measured by the Miller standard.

The statutory prohibition of the "lascivious
exhibition of the genitals or pubic area" of
any minor was also deemed sufficiently
specific to withstand the vagueness challenge
of the defendants. The court stated that "men
of reasonable intelligence, guided by common
understanding and practices" would be put
on notice that this particular videotape
violated the CPA. The defendants' motion
to dismiss was thus properly denied.

Child Pornography
California's Child Pornography Statute
Does Not Infringe Upon Criminal
Defendant's Constitutional Right To
Free Expression And Privacy.

Duncan v. State,
2d Civ.No. B022283 (Cal. App. March 3,

1987).

In a habeas corpus proceeding before the
California Court of Appeals, the petitioner
challenged the constitutionality of §311.3(a)
of the state's Penal Code dealing with child
pornography. The petitioner had been con-

victed of violating the statute, which provid-
ed that "[a] person is guilty of sexual exploita-
tion of a child when he or she knowingly
develop[s], duplicate[s], print[s], or ex-
change[s] any film, photograph, videotape,
negative, or slide in which a person under
the age of 14 years engaged in an act of sex-
ual conduct." Petitioner had taken several
photographs of children and adults engaged
in sexual activity, and had sent them through
the mail to an undercover police officer. Peti-
tioner's attempts to obtain post-conviction
relief at the superior court level had been un-
successful. The petitioner argued that the
statutory prohibition interfered with his state
and federal constitutional right to free expres-
sion and privacy as recognized by the United
States Supreme Court in Stanley v. Georgia,
394 U.S. 557 (1969).

The California Court of Appeals was not
persuaded. Stanley, according to the court,
dealt only with the right to possess obscene
materials within the privacy of one's own
home. Section 311.3(a), on the other hand,
was designed to punish the production and
distribution of child pornography, activities
to which no constitutional protection attach-
ed. The court stated that the legislative in-
tent behind the enactment of §311.3(a) was
to protect children from sexual abuse and to
safeguard their privacy rights. "Legally in-
capable of consent, these children are
perpetually exploited, first by the original per-
formance of these acts; then by the creation
of a permanent record of the conduct; again
each time that record is reproduced; and then
again when that photograph is viewed or
passed on to another. In addition, these
materials are used to induce the children to
engage in sexual activity" by portraying such
behavior as being acceptable and harmless.
The court noted in passing that because of
these compelling state interests and the
holding of New York v. Ferber, 458 U.S. 747
(1982) the pornographic material need not
qualify as obscene under the test of Miller v.
California, 413 U.S. 15 (1973). (See United
States v. Freeman, 808 F.2d 1290 (8th Cir.
1987) digested above in this issue of the
Reporter.)

Child Welfare Agencies,
Licensing

Statute Which Denies Day Care License
To Convicted Felon Is Not Unconstitu-
tional On Its Face Or As Applied.

Calhoun v. Department of Health
and Rehabilitative Services,

500 So.2d 674 (Fla. App. 1987).

After successfully holding a state day care

license for seven years the operator's renewal
application was denied by the state licensing
agency. The agency based its denial upon a
newly enacted statute which prohibited the
issuance of such a license to a convicted felon.
The operator had been convicted on four
drug related felonies one year before the is.
suance of her first day care license. The state
child welfare agency had full knowledge of
these convictions at the time it granted the
initial license. The operator appealed the
denial of the reapplication, claiming that the
new statute created an irrebuttable presump-
tion of unfitness which deprived the operator
of a property right in violation of her due pro-
cess rights under the Fourteenth
Amendment.

The Florida District Court of Appeals
disagreed and affirmed the decision of the
agency. The court stated that it had long
been recognized that the state could restrict
or deny various civil rights of convicted
felons. In the sensitive area of providing for
child care, the legislative prohibition could
not be said to be facially invalid. The court
also found fault with the operator's conten-
tion that an irrebuttable presumption of un-
fitness was created by the statute's operation.
The court cited Section 940.05 of the Florida
Statutes and Article IV, Section 8 of the
Florida Constitution for the proposition that
a felon's full civil rights could be restored
upon application to the governor or the
board of pardons. Such a restoration of rights
would defeat the licensing ban for convicted
felons and would allow the operator to con-
tinue as a day care provider. Thus, no it-
rebuttable presumption of unfitness existed.

Termination of Parental
Rights, Parental Unfitness

Finding Of Parental Unfitness Is
Necessary Before Court Considers Best
Interest Of Child In Termination Pro-
ceeding.

In re Kristina L.,
-R.I.-, 520 A.2d 574 (1987).

The state child welfare agency initiated a ter-
mination of parental rights proceeding involv-
ing a six-year-old child who had spent all but
six months of her life in foster care. After the
child's birth, the natural mother sought
hospital and agency assistance with a feeding
problem experienced by the child. As a result,
the agency removed the child from the
mother's custody for failure to thrive. During
the following years, the mother attempted to
keep as close to her daughter as the agency
would allow, and participated in numerous
parenting and counseling programs recom-
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mended by the agency. The agency was less
than diligent however in facilitating visits or
formulating a consistent reunification pro-
gram. In due course, the child began bonding
with her foster family and showed signs of
distress and confusion as a result of trying
to live with and adjust to two family en-
vironments. At the termination hearing, the
court granted the petition of the agency on
the basis that the foster home placement
would be in the child's best interest. The
natural mother appealed.

The Supreme Court of Rhode Island
reversed. The court stated that the trial court
had committed plain error in basing its deci-
sion to terminate on its analysis of which
placement would be in the child's best in-
terest. No showing had been made that the
natural mother was unfit, and such a show-
ing was a prerequisite to a termination of
parental rights. Indeed, the record indicated
that, while perhaps not the most educated
or financially stable of parents, the natural
mother had done everything a reasonable
parent could do to provide for her child's
medical needs and reestablish a sound and
healthy home environment. The court
faulted the agency for its handling of the case.
The case was remanded to the juvenile court
for the purpose of overseeing the reunifica-
tion effort.

Termination of Parental Rights
Termination Not Warranted Where
Mother Had Substantially Improved
Her Situation Since Time Of Child's
Removal.

In the Interest of C.W.,
.-. Pa. Super.-, 519 A.2d 1030

(1987).

Shortly after the birth of her second child,
the mother arranged for caretaker services to
be provided for the newborn child by
another individual. This relationship be-
tween the adults soon soured, and the adults
entered into a lengthy custody fight. The
local county child welfare agency entered the
fray, and placed the child with the caretaker.
In the meantime, the maternal grandmother
filed a petition seeking custody of the child
on the grounds that the child had not been
living with her mother, but rather had resid-
ed for the last six months with the caretaker
and/or the grandmother. The court granted
custody to the agency, with visitation rights
being granted to the mother.

Visitation occurred on a sporadic basis, due
in part to a lack of cooperation on the agen-
cy's part. The mother had also remarried and
relocated to North Carolina in order to be

with her husband, therefore making frequent
visitation difficult. A foster care review hear-
ing was later conducted, where the court
ordered the child returned to her mother pur-
suant to a gradual reunification process, with
counselling sessions to be arranged and pro-
vided by the agency. Seven months later, the
agency filed a petition seeking the termina-
tion of the mother's rights. This petition was
granted on the basis of the mother's failure
to maintain meaningful contact with the
child for a six month period.

The Pennsylvania Superior Court revers-
ed. The state termination statute required
that a parent evidence a settled purpose in
relinquishing her rights during the six month
period. It also required a finding that the
"conditions and cause of the incapacity,
abuse, neglect or refusal cannot or will not
be remedied by the parent." The court held
that neither ground had been satisfied in the
case, and that the agency had failed in its du-
ty to provide for and facilitate reunification
services. The trial court also failed to give due
weight to the fact that whatever problems
had prompted the mother to originally seek
caretaking services for her one child had
clearly been remedied. The subsequent
limited contact between the mother and the
child had not been the result of the mother's
"settled purpose" in abandoning her child.

JUVENILE JUSTICE

Age, Jurisdiction
Loss Of Juvenile Court Jurisdiction As
A Result Of Prosecutor's Delay In Pro-
cessing Case Did Not Violate Juvenile's
Right To Due Process.

State v. Anderson,
-Wash. App.-, 731 P.2d 519

(1986).

Fifteen days before his 18th birthday, the
minor was stopped and interrogated by police
officers as a possible burglary suspect. After
the interrogation, the police department fil-
ed reports with the prosecutor's office charg-
ing the youth with the burglary. Twelve
business days passed from the time the police
reports were received by the prosecutor's of-
fice to the time that the charge was screened
legally sufficient for filing. At that time, the
prosecutor referred the case to the adult divi-
sion for prosecution, since there was insuffi-
cient time to arraign the youth prior to his
18th birthday. At a hearing, the trial court
determined that the prosecutor's office had
the ability to expedite filing procedures and

negligently failed to follow those procedures
in this case. The court ruled tha- the youth's
right to due process was violated as a result
of the filing of the charge in criminal court.

The Washington Court of Appeals revers-
ed. Although the delay in the prosecutor's
office undoubtedly prevented the juvenile
court from entertaining jurisdiction, the ap-
pellate court concluded that the state's delay
was justified. It was undisputed that the pro-
secutor treated the minor's case like all other
referrals. Moreover, there was no showing
that the state was negligent in failing to adopt
special procedures for processing this par-
ticular case. In balancing the competing in-
terests of the defendant and the state, the
appellate court found that the resulting pre-
judice to the youth was not as burdensome
as requiring the prosecutor to conduct special
screenings for the approximately 15,000 refer-
rals he received per year.

Runaways, Secure Placement
Placement Of Delinquent In Secure
Facility To Deter Running Away
Behavior Was Not In Minor's Best In-
terests.

and

Juvenile Court's Removal Of Appointed
Counsel Because Of Vigorous Advocacy
Was An Abuse Of Discretion.

Matter of Welfare of M.R.S.,
400 N.W.2d 147 (Minn. App. 1987).

A 13-year-old was removed from her home
and placed at several different facilities because
of her runaway behavior. The minor con-
tinued to run away after each placement. She
was finally charged with the delinquent act
of misdemeanor thef of a classmate's jewelry.
The juvenile admitted the offense and was
placed at a secure hospital facility. Subsequent
to her placement, the minor's appointed
counsel discovered that ex parte conversations
had taken place between the juvenile court
and hospital official prior to entry of the
dispositional order. Counsel thereupon filed
a request for a writ of prohibition with the
appellate court seeking removal of the trial
judge from the case. In addition, the minor's
disposition was appealed.

The Minnesota Court of Appeals initially
held that the trial court abused its discretion
in placing the minor in a secure facility. The
court noted that the girl had committed a
relatively minor offense and yet was placed
in a severely restrictive program which
deprived her of all community contact. Fur-

continued on net page
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thermore, she was placed in the hospital
despite the availability of a less restrictive
facility. The reviewing court was also critical
that the trial court had failed to make the
necessary findings for the order of disposition
which appeared to the court to be merely
punishment for the minor. The court finally
ruled that the punishment was dispropor-
tionate in relation to the minor's crime.

The trial court also abused its discretion
when it discharged the appointed counsel
simply because she sought a writ of prohibi-
tion. This kind of arbitrary action, the ap-
pellate court wrote, could have a chilling
effect on conscientious advocacy. The fact
that the county was paying for counsel did
not provide the trial court with sufficient
justification for arbitrary removal of counsel
over the objections of the client and counsel.
The case was remanded for reassignment and
a determination of an award of attorney's fees
by a judge other than the original trial judge.

Attorneys, Speedy Trial
Juvenile Court Abused Discretion When
Petition Was Dismissed Because Of Pro-
secutor's Tardiness.

In re Darrell D.,
-Md.-, 520 A.2d 712 (1987).

An adjudicatory hearing on a delinquen-
cy petition was scheduled for 9:00 a.m. At
that time, the state's attorney informed the
juvenile court master that he would "be right
back." For approximately two hours, the
state's attorney could not be located. Upon
motion by defense counsel, the juvenile court
master granted a motion to dismiss the peti-
tion for lack of prosecution. At the time the
motion was granted, another state's attorney
had announced to the court that she would
be ready to try the case in 15 minutes. The
juvenile court judge subsequently approved
the master's recommended order of dismissal.
The state appealed.

The Maryland Court of Appeals ruled that
the juvenile court abused its discretion when,
pursuant to the recommendation of a master,
it dismissed the delinquency petition. After
review of case law involving the dismissal of
juvenile and nonjuvenile petitions for a lack
of prosecution, the court noted that such ac-
tion was normally justified where there was
either willful behavior, repeated tardiness, or
the dismissal was without prejudice. It was
too severe a sanction, the court further noted,
to dismiss the petition with prejudice when
the misconduct of the state was slight and
where the harm to the public would be
significant. Holding the state's attorney in

contempt, if justified, would have constituted
a less drastic alternative to dismissal of the
petition. The juvenile court should have con-
sidered this alternative sanction before it
granted dismissal of the petition.

Certification
Juvenile May Be Waived For Trial In
Criminal Court Based Solely On Public
Safety Considerations.

Matter of Welfare of T.R.C.,
398 N.W.2d 662 (Minn. App. 1987).

A delinquency petition was filed against an
18-year-old, charging him with three counts
of burglary. The state filed a motion for
reference to criminal court and a contested
reference hearing was conducted. At the
hearing, evidence was adduced concerning
the seriousness of the offenses; the cir-
cumstances surrounding the offenses;
whether the offenses were committed in a
violent, premeditated manner; the reasonably
foreseeable consequences of the act; and the
high degree of sophistication of planning by
the minor. A psychologist also testified that
the minor was a chronic chemical abuser. She
recommended that the youth be treated in
the juvenile justice system and that treatment
consist of a 90-day in-patient chemical
dependency program followed by 90 days at
a forestry camp. A probation officer recom-
mended certification to the criminal justice
system because of the youth's poor prognosis
for success in any of the available juvenile
treatment programs. Based on this evidence,
the juvenile court certified the youth to
criminal court. The minor appealed.

The Minnesota Court of Appeals affirm-
ed the order of certification. Referring to
Minn. R. P. Juv. Cis. 32.05, subd.2, the ap-
pellate court concluded that ample evidence
supported the reference of the minor based
upon public safety considerations. The court
noted, however, that the juvenile court had
not considered transferring legal custody of
the minor to the Commissioner of Correc-
tions for treatment of his chemical dependen-
cy, an option which was available to the
juvenile court under Minn. Stat. §260.15,
subd. I(d)(1984). A complete evaluation of
these chemical dependency treatment pro-
grams should have been undertaken. Despite
this conclusion, the appellate court held that
certification was justified because the state
was only required to prove either unsuitabili-
ty to treatment or public safety considera-
tions. The second standard had been met at
the reference hearing.

Certification

Presumptive Waiver For Serious Of-
fenses Shifts Burden To Juvenile Of
Showing Reasonable Probability Of
Rehabilitation.

and

Waiver Is Not Precluded By Assumed
Developmental Disability Of Juvenile.

In the Interest of A.B.,
214 N.J. Super. 558, 520 A.2d 783 (1987).

A 17-year-old was charged with armed rob-
bery, unlawful possession of a handgun,
murder and conspiracy. The state sought the
youth's transfer for prosecution as an adult.
The certification statute required transfer for
murder cases where the juvenile was 14 years
of age or older at the time and probable cause
exists to believe that the juvenile committed
the crime. The court found that these re-
quirements were satisfied. The statute went
on to provide that transfer would be required
unless "the juvenile can show that the pro-
bability of his rehabilitation by the use of the
procedures, services and facilities available to
the court prior to the juvenile reaching the
age of 19 substantially outweighs the reasons
for waiver." The juvenile court held that the
juvenile had failed to prove his amenability
to rehabilitation and transferred the case.
The youth appealed claiming that the state
had not put on evidence indicating any par-
ticularly heinous, cruel or depraved manner
in which the murder was committed.

The New Jersey Superior Court held that
such a showing was not required of the state
under the statute. Waiver for murder was
automatic, subject only to the juvenile's own
proof of amenability to rehabilitation. The
appellate court would not conclude that the
trial court had erred in ruling that the
juvenile had failed to put on sufficient proof
in this regard.

The juvenile also claimed on appeal that
his alleged developmental disability statutori-
ly precluded his transfer. The court ruled,
however, that the statute relied upon mere-
ly prevented the juvenile court from enter-
ing a disposition of secure confinement in a
state correctional facility for such juveniles.
The statute did not apply to the decision to
transfer, though any such developmental
disability should be considered by the
juvenile court in reaching its waiver decision.

Confessions
Juvenile's Opportunity To Consult With
Grandfather Supports Finding Of
Knowing And Intelligent Waiver Of
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Constitutional Rights.

Commonwealth v. MacNeill,
399 Mass. 71, 502 N.E.2d 938 (1987).

Two police officers appeared at the minor's
home where he lived with his grandfather. The
police and grandfather made an unsuccessful
efibrt to locate the minor's mother. The youth
and his grandfather were then asked to go to
the police station and they consented. At the
police station, the youth was read the Miran-
da warnings. After being asked if he understood
his rights, the minor replied that he did and
that he wanted to talk to the police. The grand-
father also responded that the youth could talk
to the police. The minor thereupon confessed
to a murder. The confession was reduced to
written form, and the minor and the grand-
father signed the document. The youth later
appealed his conviction for murder contending
that his confession was not knowingly and in-
telligently made.

The Massachusetts Supreme Judicial Court
rejected the juvenile's contention. The court
noted that the state's "interested adult rule" re-
quired that the state first prove that the juvenile
and his parent, or if a parent was not available,
someone in loco parentis, were fully advised of
the juvenile's right against self incrimination.
In this case, it was reasonable for the police to
assume that the grandfather in whose home
the juvenile was found was sufficiently in-
terested in the juvenile's welfare to afibrd him
appi )priate guidance and protection. The fact
that the trial couit did not specifically find that
the minor's grandfather understood the Miran-
da warnings did not render the confession in-
voluntary. The court did find that the
grandfather's speech and behavior failed to in-
dicate any lack of understanding. The trial
court also explicitly noted its disbelief of the
grandfather's testimony at the suppression hear-
ing that he was drunk at the police station and
knew very little about what happened. Final-
ly, the confession could not be overturned
merely because the juvenile did not in fact con-
sult with his grandfather before making a con-
fession. The law only required that the juvenile
be afforded a genuine opportunity to consult
with a parent or interested adult. That oppor-
tunity was afforded in this case.

Confessions
Deceit Of Police Interrogator Renders
Juvenile's Confession Involuntary.

In Interest of T.S.,
11l. App.3d.___, 502 N E,2d 761

(1986).

A police detective arrived at db,- juvenile's

home and informed his mother that he wanted
to talk to zhe youth at the sheriffs office. The
detective transported the minor, unaccom-
panied by his mother, to the sheriff's station
in his squad car. At the beginning of the in-
terrogation, the detective stated to the youth
that he was not under arrest and was free to
terminate the visit at any time. However, the
detective then falsely stated to the youth that
the authorities had witnesses and other
evidence which indicated that the youth had
set fire to a police trailer. The detective also
stated that the juvenile would be placed in jail
if he did not cooperate with authorities. Im-
mediately thereafter, the juvenile confessed to
his involvement in the arson. The police detec-
tive then informed the minor of his Miranda
rights and obtained a written confession to the
offense. At the suppression hearing, the court
niled that the minor had not shown the kind
of duress that would negate the voluntariness
of his statement.

The Illinois Appellate Court disagreed with
this assessment. In so ruling, the court noted
that the youth was 15 years of age at the time
of the interrogation and that he was to some
degree still dependent upon his parents. The
minor also had a rather limited experience
in criminal affairs and was enrolled in an
"alternative school" because of his poor
academic performance. In addition, the court
observed that the detective had brought the
minor to the police station without his parent
and had threatened and made false and
misleading statements to the youth during
the questioning. These factors, the court
observed, strongly indicated that the youth's
unwarned oral statement was not voluntary
or admissible. Finally, due to the coercion
and improper tactics used in obtaining the
initial unwarned oral statement, the ad-
ministration of Miranda warnings immediate-
ly prior to the taking of the written statement
did not cure the involuntary nature of the
confession.

Detention
Released Delinquent May Be Arrested
And Detained For 72 Hours On Bench
Warrant.

In Interest of Crawford,
--- Pa. Super.-, 519 A.2d 978

(1987).

The juvenile was arrested on January 4th
and charged with burglary, attempted theft,
criminal trespass and criminal conspiracy. He
was released by the intake office and, by sub-
poena handed to the accompanying adult,
ordered to appear on January 6th for a deten-
tion hearing. The juvenile failed to do so. A

bench warrant was issued on January 9th
and, pursuant to the warrant, the juvenile
was brought before the court with his
mother. At that hearing, the juvenile court
held the youth in contempt and committed
him to the Youth Study Center to await the
next scheduled hearing on Janua cy 16th. He
was subsequently released on January 14th
by order of the juvenile court. The youth ap-
pealed claiming that his detention was
unlawful.

The Pennsylvania Superior Court upheld
the arrest and detention of the juvenile. The
court concluded that after the minor was
released and instructed to return at a stated
time for a detention hearing, his failure to
appear properly called for issuance of a bench
warrant. When he was arrested and
presented before the court on the warrant,
the proper inquiry at that time was whether
the youth would likely return to court when
required. Thus, the hearing on the warrant
had the effect of returning the status of the
case to the posture it was at the time of in-
itial detention. In other words, the youth
could properly be detained for an additional
72 hours as allowed by §6332 of the Penn-
sylvania Juvenile Act. At this stage, the court
properly found that the youth would not like-
ly return and ordered continued detention.
Issues raised regarding the findings on con-
tempt at the warrant' hearing were moot in-
asmuch as the juvenile was subsequently
ordered released by the court.

Disposition
Punitive Commitment To Confinement
Is Valid Where Youth Is Also Provided
With Rehabilitative Benefit.

In re Michael D.,
Cal. App.3d_. , 234 Cal. Rptr.

103 (1987).

In a decision which blurs the correctional
goals of punishment, protection of the public
and rehabilitation of the offender, a Califor-
nia court held that a youth may be commit-
ted to secure confinement for punitive and
public safety purposes, so long as the confine-
ment will also provide "rehabilitative benefit"
to the youth. The case involved a minor who
was adjudicated on one count of sexual bat-
tery for his role in a violent rape. The youth
showed little remorse for his actions and
displayed no sympathy for the victim. At the
dispositional phase, expert testimony was in
conflict regarding the need for or likely
benefit from a commitment to the state's
youth authority. After receiving a negative
probation report, the court committed the

continued on next page

6 ABA Juv. & Ch. Wel'f L. Rept. 51



continued from previous page

youth. In doing so, the court found the youth
"to be a threat and danger to society" and
that "his own interests and the interests of
society would be best served" by commit-
ment. The minor appealed. The core of the
youth's appeal was that such a punitively
motivated disposition was improper under
the juvenile code.

The California Court of Appeals disagreed.
Amendments to the state's juvenile code in
1984 had modified the rehabilitative purposes
of the juvenile process. Punishment was
recognized as a rehabilitative tool, and the
former "less restrictive disposition" approach
had been replaced by one of "protection and
safety of the public." And, while juvenile
court dispositions could still not be based
solely on retributive grounds, the disposition
in this case included a finding that the
disposition was in the best interest of the
child and that he "would benefit from the
reformatory educational discipline" provid-
ed by commitment. The judgment was
therefore affirmed.

Disposition, Schools
Juvenile Court May Not Enter Disposi-
tional Order Compelling School District
To Readmit Lawfully Suspended
Student.

Matter of Jackson,
_.._N.C. App.-, 352 S.E.2d 449

(1987).

A school student was suspended from the
school system for having physically assaulted
a student and a teacher. The suspension was
upheld on appeal by the county board of
education. Soon thereafter, the student was
adjudicated delinquent in juvenile court for
several criminal offenses. In its dispositional
order, the juvenile court ordered the school
district to provide some sort of education to
the youth. The board of education appealed
the order of disposition contending that the
juvenile court did not possess the authority
to issue such an order.

The North Carolina Court of Appeals
agreed that the dispositional order was not
authorized by law. Thus, despite the expan-
sive discretion and flexibility granted to
juvenile courts for fashioning suitable disposi-
tions for juvenile delinquents, the 'uvenile
court in this case was limited to irdering
treatment that was censistent with the pro-
tection of public safety. There was no
evidence to support the court's determination
that the student could be safely returned to
any public school program. In addition, the
record indicated that no suitable program ex-

'isted within the school district. The disposi.
tional order's practical effect was to require
creation of a new program and a resultant
reallocation of school resources. The juvenile
court simply did not have these powers. In
sum, there was no legislative intent to limit
in any way a school board's right to suspend
from its educational system a student who
happened to come within the jurisdiction of
the juvenile court.

Diversion
State's Attorneys Filing Of Delinquen-
cy Petition Prior To Intake Officer Refer-
ral Results In Dismissal Of Petition.

In re Patrick A.,
-- Md. App.-, 520 A.2d 743

(1987).

The Juvenile Services Administration
(J.S.A.) received a complaint from the
Baltimore County Police Department
concerning the juvenile. The police filed the
complaint in accordance with their accepted
practice in juvenile cases. A short time
thereafter, the state's attorney office filed a
delinquency petition alleging that the juvenile
possessed and distributed marijuana. That
same day, the state's attorney also filed a peti-
tion requesting a waiver of juvenile jurisdic-
tion in order to try the juvenile as an adult.
The J.S.A. received notice from the state's
attorney of these petitions the following day.
Because of the action taken by the state's at-
torney's office, the intake officer never refer.
red the matter to the state's attorney and also
did not meet w:th the juvenile to consider
diversion. At a hearing before the circuit
court, the juvenile moved to dismiss the
delinquency and waiver petitions because
they were filed contrary to the statutory pro-
cedure for the handling of juvenile matters.
The motion was granted.

The Maryland Court of Special Appeals af-
finned the order of the trial court. In cases
involving nonviolent felonies, the state's at-
torney could act only after the matter was
considered for diversion by the intake office.
However, the state's attorney retained discre.
tion to review such cases once the intake of-
fice concluded its function. By contrast, in
cases involving violent felonies, the state's at-
torney had the initial discretion to file peti-
tions without discussion with or a referral
from the intake office. Based upon this
statutory scheme, the state's attorney argued
that the juvenile was not harmed in this case
because the state's attorney would have fil-
ed a petition on the juvenile's nonviolent
felony charge whether or not the intake of-
fice had made a referral.

The appellate court rejected that argument
because it ignored the function that the in-
take officer played in the processing of
juvenile cases. By acting prematurely, the
state's attorney was denied the valuable data
which would have been contained in the
juvenile's background and intake history. By
enacting the statutory scheme, the legislature
had apparently concluded that the additional
information about background and intake in-
volvement was crucial for the state to review
before making the determination that diver-
sion would not be attempted. The failure of
the state's attorney to perform this respon-
sibility resulted in a violation of a mandatory
duty and the proper dismissal of the delin-
quency petition.

Speedy Trial, Trial De Novo
Juvenile Is Not Entitled To Dismissal Of
Petition For Failure Of Court To Con-
duct Trial De Novo Within Thirty Days
Of Notice Of Appeal.

In the Interest of T.K.,
731 P.2d 887 (Kan. App. 1987).

An adjudication hearing was held before
a magistrate which resulted in a finding that
the juvenile had committed two separate
assaults. The youth was adjudicated a
juvenile offender and placed in the temporary
custody of the state. The next day, the
juvenile's attorney filed a notice of appeal
with the district court for a de novo review
of the magistrate's decision. Over a month
later, the juvenile's attorney filed a motion
to dismiss for failure to hold the de novo hear-
ing within 30 days of the appeal under K.S.A.
38-1683(a). Approximately four months later,
the district judge sent a letter to the parties
affirming the adjudication and denying the
motion to dismiss. The district judge had con-
ducted his review of the case by listening to
the audio tapes of the adjudication hearing
presided over by the magistrate. The juvenile
appealed contending that the failure to con-
duct a timely de novo hearing violated his con-
stitutional right to a speedy trial and his
rights under Kansas law.

The Kansas Court of Appeals rejected both
theories advanced by the juvenile. Noting the
difference between juvenile proceedinqs and
criminal matters, the appellate court conclud-
ed that juveniles did not have a constitutional
right to a speedy trial in matters conducted
under the Kansas Juvenile Code. Moreover,
Section 8-1683(a) was not intended as a
statutory cudification of a right to speedy
trial. Rather, this statute was directory in pur-
pose and was only intended to promote the
orderly and expeditious processing of juve-
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nile cases. Significantly, the legislature had
provided no specific remedy for the violation
of the 30-day limit. According to the review-
ing court, to automatically throw out a case
that was not heard de novo by a district judge
on the 31st day following appeal would not
be consistent with the legislative instructions
that the juvenile code be "liberally construed"
for the ends enumerated. The juvenile's
claims were rejected.

CIVIL RIGHTS

Abuse, Schools
Suspension Of Schol Psychologist For
Failing To Report Students' Contempla-
tion Of Suicide Was Not Violative Of
Psychologists' First Amendment Rights.

Pesce v. J. Sterling Morton High
School District 201,

651 F. Supp. 152 (N.D. I1. 1986).

A high school psychologist learned that a
student was contemplating suicide as a result
of a homosexual encounter with a faculty
member. The student then approached the
psychologist, and was assured that anything
which might be disclosed would be kept con-
fidential. Though the student initially denied
that anything had happened, he later admit-
ted that the sexual encounter had occurred.
The student also gave the psychologist per-
mission to report the incident to the school
administrators. After the psychologist
reported the incident, the superintendent
recommended that the school board suspend
the psychologist without pay for five days due
to the psychologist's failure to immediately
report the incident. After an administrative
hearing, during which the psychologist's at-
torney was present and was allowed to pre-
sent evidence and authorities supporting the
psychologist's actions, the school board
adopted the superintendent's recommen-
dation.

The psychologist then filed a civil rights ac-
tion alleging, among other things, that his
initial silence was constitutionally protected
speech for which he could not be disciplin-
ed. The defendants moved to dismiss for
failure to state a claim upon which relief
could be granted. The District Court for the
Northern District of Illinois granted the
defendants' motion and dismissed the com-
plaint. The court declared that the
psychologist had failed to satisfy the two re-
quirements of Connick v. Meyers, 461 U.S.
138 (1983) for determining whether the
discipline of a public employee violates the

First Amendment. First, the speech must be
a matter of public concern. Here, the court
concluded that the psychologist's "speech"
was merely a private matter between himself
and the student. Second, even if the speech
were of public concern, the courts must then
balance the employee's right to comment on
a public concern against the interest of the
state employer in protecting effective and ef-
ficient school services. The school's interest
in protecting its students and disciplining
teachers who threaten student welfare far
outweighed the psychologist's interests. In-
deed, the existence of mandatory child abuse
reporting statutes in Illinois should have
made it clear to the psychologist that his
silence would not be protected. The court
noted that the pertinent state mental health
confidentiality statute also made an
allowance for the reporting of otherwise con-
fidential information where child abuse was
involved. Thus, the school board's
disciplinary sanction could not be deemed
violative of the First Amendment.

Child Welfare Agencies
State Social Workers Are Not Entitled
To Absolute Immunity For Unconstitu-
tional Removal Of Children From
Home.

Czikalla v. Malloy,
649 F. Supp. 1212 (D. Colo. 1986).

In these three consolidated civil rights
cases, parents sued state agency social workers
on the grounds that the plaintiffs' children
were unconstitutionally removed from their
custody. The defendants filed motions for
summary judgment claiming that the social
workers were entitled to absolute immunity
from suit inasmuch as they were acting pur-
suant to court order. The federal district
court denied the defendants' motions.
Although acknowledging that social workers
should be free from harassing lawsuits, the
court also observed that such interests were
not the only factors to be considered in
assessing immunity. Undoubtedly, the
parents also had a protected liberty interest
under the Fourteenth Amendment in keep-
ing their family unit together. Noting the
divergence of opinion on the issue, the federal
court nevertheless concluded that only
qualified immunity would be afforded the
defendant social workers. The court refused
to analogize social workers to prosecutors, for
immunity purposes, since social workers had
no similar system of professional enforcement
of ethical standards. Finally, the parents were
not claiming damages from the social workers
for their courtroom testimony.

The court also refused to abstain from hear-
ing the case under the Younger doctrine. Bas-
ed upon the representation of the parties, the
only state court proceeding which was pend-
ing were semi-annual review hearings for the
children. The court concluded that such pro-
ceedings, based upon the description offered
by the parties, was insufficient for the federal
court to abstain from entertaining the civil
rights action. Moreover, the fact that the
children may have an adequate state remedy
would not foreclose action being brought pur-
suant to 42 U.S.C. § 1983.

Child Welfare Agencies,
Custody

Doctrine Of Collateral Estoppel Bars
Parents From Litigating Constitutionali-
ty Of Child's Removal From Home In
Federal Court.

Dowell v. Polk County,
649 F. Stipp. 1408 (W. D. Wis. 1986).

The Department of Social Services received
a complaint indicating that the plaintiff's child
may have been the victim of physical abuse.
A worker for the department interviewed the
child at school and observed two sores on her
back. The child gave inconsistent statements
as to the cause of these injuries and the
caseworker elected to take the child into tem-
porary physical custody. A detention hearing
was conducted at which the court determined
that probable cause existed to continue to hold
the child in custody. After trial, the jury return-
ed a verdict that the child was the victim of
an injury inflicted by other than accidental
means. At a dispositional hearing, the juvenile
court ordered foster home placement for the
child. The parents then filed suit in federal
court claiming that the removal of their child
from their home and the testimony adduced
at the state court trial was violative of their
right of due process.

The federal district court held that the doc-
trine of collateral estoppel and res judicati bar-
red the court from reviewing the parents'
constitutional claims. The hearings held in state
court after the removal of the child from her
home established, for the purposes of this case,
that the child was in fact in danger of further
injuries in her home and that her injuries were
caused by the intentional acts of others. A
thoroughly adversarial proceeding culminated
in a jury verdict contrary to the parents'
primary contentions. Whatever infirmities there
may have been in the state proceeding should
have been addressed, the court wrote, within
that proceeding or on appeal. A civil rights ac-
tion in federal court was not an appeal, nor
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was it an opportunity for a trial de novo on
factual issues already decided in state court.
The parents' complaint was dismissed.

Handicapped Youth, Schools
School District's Failure To Consider
Opinion Of Handicapped Students'
Teachers And Doctors Was Violative Of
Federal Special Education Law.

Taylor v. Board of Education,
649 F.Supp. 1253 (N.D.N.Y. 1986).

For two years, a severely handicapped stu-
dent received special education and related
services from the Cerebral Palsy Center for
the Disabled. At that time, the school
district's committee on the handicapped in-
itiated a review of the student's educational
needs. At the conclusion of the review, the
committee recommended that the student's
placement be changed. The change of place-
ment was opposed by the student's parents,
his fiaily care provider, and a state child care
ag-ncy. Administrative remedies were ex-
hausted and suit was filed in federal court.

The federal district court reversed the deci-
sion of the school district committee. The court
noted that all testimony presented at the ad-
ministrative hearing was adduced on behalf of
the student's claim. The school district's com-
mittee presented no witnesses whatsoever that
their proposed placement was appropriate for
the student. In addition, the evidence at the
hearing indicated that the new placement
would provide no therapeutic and medical ser-
vices that were required by the student. Based
on this evidence, the court concluded that the
committee had violated the procedural re-
quirements of the Education For All Handicap-
ped Children Act, 20 U.S.C. §1415(eX2), by
failing to consider the opinions of the student's
teachers and doctors and by failing to develop
an individualized education plan that was
reasonably calculated to enable the student to
receive educational benefits. Finally, the court
instructed the plaintiffs to submit a motion for
an award of attorney's fees based upon the 1986
amendment to the special education law.

Torts
Four Year Old May Not Bring Tort Ac-
tion For Injuries Suffered As A Result
Of The Obvious Risk Of A Burning
Candle.

Simpson v. Zimmerman
._111. App.3d_., 502 N.E.2d 846

(1986).

The four-year-old sat up on a counter while
she was waiting to use the bathroom in a
friend's home. On the counter, the defen-
dants had placed a lighted candle. The can.
dle set the girl's clothing on fire and caused
her severe physical injuries, Through her
father as next friend, the child brought suit
against the home owners for negligently fail-
ing to prevent her injuries. The trial court
granted summary judgment in favor of the
defendants.

The Illinois Appellate Court affirmed. The
court initially noted that the home owners
possessed the duty of ordinary care which
compelled them to remedy any dangerous
condition on premises which were known to
be frequented by children. However, the law
also established that if the condition
presented an obvious risk which may
reasonably be expected to be fully understood
by any child of an age to be allowed at large,
there was no duty to remedy that condition.
Applying this standard, the Illinois appellate
court concluded that fire was a danger which
under ordinary conditions may be reasonably
expected to be fully understood and ap-
preciated by any child allowed to be at large.
The record indicated that the child, although
four years of age, was of above average in-
telligence for her age and had been taught
and understood the dangers of a fire. As there
could be no recovery for injury caused by a
danger found to be obvious, the court held
that the home owners owed no duty to the
child under the facts of the case.

Torts
Park District Cannot Be Held Liable For
Injuries Suffered By Child As A Result
Of Sledding Into Park Fence.

Friedman v. Park District of
Highland Park,

._ 11Jl. App.3d.., 502 N.E.2d 826
(1986).

The plaintiff, an eight-year-old, was seated
on the front of a sled with her sister seated
at the rear. The children proceeded down the
sledding hill and, after veering to the side,
struck a snow fence and suffered severe in-
juries. The testimony adduced at trial in-
dicated that the park district had, the year
before, placed bales of hay in front of the
snow fence to protect children from injuries.
There were no such bales of hay in place at
the time of the accident. The evidence also
disclosed, however, that the hill had been
posted as unsupervised and that the children
were well aware of the existence of the snow
fence prior to the accident. The jury rendered
a verdict in favor of the defendant park

district. The plaintiff appealed contending
that the verdict was against the manifest
weight of the evidence.

Illinois Court of Appeals affirmed. There
was substantial support in the record, the
court observed, for the jury to find for the
park district given the facts surrounding the
child's prior knowledge of her equipment, the
hill, the nature of the fence, the angle of de-
scent and the lack of adult supervision. Since
the hazard was obvious, the children were
expected to avoid the snow fence. Further-
more, where the park district established that
the users of the sledding hill in general could
clearly see and were aware of the fence and
the absence of hay bales, there was no duty
to warn of a danger that was known or was
readily apparent.

Schools, Discipline
Disciplining Of Student Without The
Calling Of Witnesses Was Violative Of
Due Process.

Warren County Board of Education
v. Wilkinson,

500 So.2d 455 (Miss. 1986).

A sophomore and her friend drank two or
three sips of her father's beer at her residence
and then went to school. The friend admit-
ted later that day to school officials that she
had been drinking a beer with the student.
The principal confronted the student and she
acknowledged that she had had a sip of beer.
There was no odor of beer on the student's
breath nor any evidence of misconduct by
her during the school day. After a hearing,
at which the board of education called no
witnesses and refused the father's request to
examine two teachers, the student was found
guilty of violating school rules and was denied
credit for the student's semester of work. Suit
was brought claiming that the school
discipline violated due process.

The Mississippi Supreme Court agreed
with this claim and overturned the discipline
ordered by the board of education. Pro-
cedural due process was violated because the
student was not provided with notice of the
witnesses against her, though she had re-
quested such in writing as provided by school
rules. No witnesses at all were presented nor
afforded for cross-examination at the hear-
ing. The court went on to conclude that the
student was found guilty of a rule violation
which did not exist. Specifically, the rule
relied upon by the board of education stated
that students could not consume alcohol
while on school premises or traveling to or
from school premises. The evidence clearly
showed that the sips of beer had occurred
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at the student's private home. Finally, the
board of education elected to impose the har-
shest school discipline while ignoring the less
severe sanctions that were prescribed by the
school manual. The fact that the board of
education, as a matter of practice, exercised
no discretion in imposing such sanctions in
similar offenses, did not alter the court's con-
clusion that the punishment inflicted was
unreasonable when the circumstances of the
offense were considered.

Schools, Search and Seizure
School Official Acting In Conjunction
With Police Officer Need Only Show
That School Search Was Reasonable
Under The Circumstances.

Cason v. Cook,
810 F.2d 188 (8th Cir. 1987).

The school principal received complaints
from several students that property in their
lockers had been stolen. While in the presence
of a police liaison officer, who was in plain
clothes, the school principal conducted initial
interviews with several students who had been
seen in the area. The students were removed
from their classrooms by the principal and each
was provided with an explanation as to the
reason for their removal and an opportunity
to respond. During one of these interviews, the
principal took the student's purse and dumped
the contents onto a shelf in a restroom. A coin
purse was discovered that matched the descrip-
tion of one of the missing articles of property.
Immediately thereafter, the police officer con-
ducted a patdown of the student. The police
officer then conducted a short interview with
the student and handed her a juvenile ap-
pearance card. The student was ultimately
suspended from school but no juvenile court
action was taken. She filed suit in federal court
against the principal, the police.officer and the
school district, claiming that she was subjected
to an unconstitutional search and seizure.

The Eighth Circuit Court of Appeals
upheld the granting of directed verdict in
favor of the defendants. According to the
court, the significant issue raised by the case
was whether the reasonableness standard an-
nounced by the United States Supreme
Court in school search cases should apply
when a school official acts in conjunction
with a police liaison officer. See, New Jersey
v. T.L.O., 469 U.S. 325 (1985). The Eighth
Circuit held that the imposition of a probable
cause or warrant requirement based upon the
limited involvement of the police officer
would not serve the interest of preserving
swift and informal disciplinary procedures in
school. Based upon that standard, the court

concluded that the initial search of the stu-
dent's purse was based upon a reasonable
suspicion that she had been involved in a
violation of school rules an,, criminal law.
The subsequent patdown search was made
when the suspicion increased due to the find-
ing of physical evidence in the student's
possession. Accordingly, the search and
seizure of the student was properly conducted
under constitutional standards. U

OTHER CASES
OF INTEREST

CIVIL RIGHTS

Schools, Liability

Cook v. School District UH3J,
... Or. App.-, 732 P.2d 443 (1986):
(where three students attacked another
student at a basketball game, the com-
plaint was properly dismissed against the
school districts as there was no evidence
of forseeability).

Brown v. Board of Education of
Red Bud Community Unit School

District No. 132,
.11. App. 3d..____, 502 N.E. 2d 1076

(1986):
(where student used a ladder to change
scoreboard and fell due to epileptic seizure,
board and teacher were not liable for
willful and wanton misconduct).

Schools, Extracurricular
Activities

Mississippi High School Activities
Association v. Farris,

501 So.2d 393 (Miss. 1987):
(where members of high school baseball
team and parents brought suit it was er-
ror to enjoin regulatory association from
prohibiting placement of high school on
one year probation).

EAHCA

5.1 by and through P-1 v. Spangler,
650 F. Supp. 1427 (M.D.N.C. 1986):

(where expenses were incurred from
placement of handicapped children in

private school, tuition reimbursement is
appropriate).

Board of Education of East Windsor
Regional School District v. Diamond,

808 F.2d 987 (3d Cir. 1986):
(where expenses were incurred for
residential placement of child prior to
and after department of education's
order requiring residential placement,
parents are entitled to reimbursement).

Doe v. Anrig,
651 F. Supp. 424 (D. Mass. 1987):
(noncustodial parent responsible for
child's educational expenses may object
to individualized education program)

and

(reimbursement for psychotherapy and
group therapy is required where purpose
is to assist child in benefiting from special
education).

Hunter v. Seattle School
District No. 1,

-Wash. App.-, 732 P.2d 19
(1987):

(where parent placed child in out-of-state
private school without informing school
district, parent was not entitled to reim-
bursement).

Education

In re S.S.,
499 So.2d 1198 (La. Ct. App. 1986):

(where child is in custody of Department
of Health and Human Resources, a for-
mal determination of the child as gifted
is necessary to require private schooling).

Child Support,
Equal Protection

In re Adoption of K.L.J.K.,
- Mont.-, 730 P.2d 1135 (1986):

(where parent is denied visitation rights
but required to pay child support, the
constitutional right to equal protection
is not violated).

Parental Liability

Bell v. Hudgins,
-Va.-, 352 S.E. 2d 331 (1987):

continued on next page
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(where no principal-agent relationship
exists, parents are not liable for
malicious, intentional acts of minor).

Torts, Minors

Colfer v. Royal Globe Insurance Co.,
. N.J. Super.-, 519 A.2d 893

(1986):
(where adult/daughter had been injured
in car accident as a minor, settlement
with insurer by parents did not preclude
claim of adult/daughter where she did
not receive proceeds of settlement and
settlement was not court approved).

JUVENILE JUSTICE

Preaccusatorial Delay

State v. Main,
-Wash. App.-, 730 P.2d 1367

(1986):
(where State unsuccessfully made good
faith effort to locate accused before 18th
birthday, it was proper to prosecute as
an adult where accused was located after
18th birthday).

Disposition

Aiken v. State,
730 P.2d 821 (Alaska Ct. App. 1987):

(where juvenile's parents were absent at
time of prior conviction, prior convic-
tion was void and therefore did not man-
date enhanced penalties).

Restitution

In re Zephrin D.,
-Md.-, 519 A.2d 806 (1987):

(statute requiring restitution did not re-
quire mother to pay for cost of rental car
while car damaged by juvenile was be-
ing repaired).

CHILD WELFARE

No. F 006971, 87 Daily Journal D.A.R.
1985 (Cal. Ct. App. filed March 10, 1987):
(in dependency proceeding, failure to
conduct evidentiary hearing as to
polygraph evidence offered was error).

Dependency, Standard of Proof

In re Dependency of Chubb,
WVash. App.-, 731 P.2d 537

(1987):
(due process is satisfied by proof of
dependency by preponderance of
evidence).

Dependency, Jurisdiction

Children's Protective Servics of the
Department of Social Welfare v.

Charles B., Sr.,
No. C000278, 87 Daily Journal D.A.R.

743 (Cal. filed Nov. 19, 1987):
(where progress report was not filed
within prescribed time limit, it was er-
ror to dismiss dependency proceedings

and refuse to grant continuance).

Dependency, Reunification

In re Michael S.,
-Cal. App. 3d......, 234 Cal. Rptr. 84

(1987):
(failure to include provision for further
reunification services in second disposi-
tion order removing children was abuse
of discretion where limited reunification
services were received under first
dispositorial order, second order was bas-
ed on different problem than first, and
delays in second proceeding were inex-
cusable).

Termination of Parental Rights

Schizophrenia

In re Appeal in Pinal County,
Juvenile Action No. 5-389,

-- Ariz.-, 729 P.2d 918 (1986):
(where mother suffered from
schizophrenia, evidence supported ter-
mination of parental rights and failure
to make efforts to reunite did not violate
due process as evidence showed efforts
would be futile).

In re Nicolina T.,
-Conn. App-, 520 A.2d 639 (1987):

(termination of parental rights of
schizophrenic mother was not due to
status of mother as a mentally ill person
and therefore does not constitute viola-
tion of state equal protection rights).

Incarceration

Anderson v. Crouse,
-Or. App.-, 730 P.2d 1275

(1986):
(incarcerated father's statutory right to
be heard was violated by court's order
waving father's consent o adoption
without allowing him to oppose
adoption).

Indian Child Welfare Act

Smith v. Dept. of Social
and Health Services,

-Wash. App.-, 731 P.2d 1149
(1987):

(Bureau of Indian Affairs' affidavits pro-
ved that children were not "Indian
Children" subject to Act in termination
of parental rights proceeding)

and

(children's placement with relatives in
foster care in another state did not
violate mother's due process rights).

In re H.D.,
-- Kan. App. 2d...__, 729 P.2d 1234

(1986):
(where court had reasonable grounds to
believe that children were or could have
been "Indian Children," violation of Act's
notice provision required that termination
of parental rights be invalidated).

Proof of Abuse, Knowledge

In re C.L.S.,
772 S.W.2d 116 (Mo. Ct. App. 1986):
(in termination of parental rights pro-
ceeding, where child had clearly visible
injuries and where child cried when left
with male friend, evidence showed
mother knowingly permitted sexual
abuse of infant).

Abuse, Criminal Liability

Child Abuse Statute
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State v. Deskins,
---- Ariz.-, 731 P.2d 104 (Ct. App.

1987):
(criminal liability for permitting child's
placement in situation where personal
health is "endangered" is not uncon-
sititutionally vague or overbroad).

Privilege

Robinson v. Commonwealth,
-Mass.-, 503 N.E.2d 31 (1987):

(mother could assert physician-patient
privilege where physician initiated forty-
five minute conversation with mother in
intensive care and wrote a report, and
where mother later communicated some
of the information to others).

Competency

State v. Hicks,
-- N.C.-, 352 S.E.2d 424 (1987):

(seven year old was competent to testify
as she recognized difference between
truth and untruth and affirmed her in-
tention to tell the truth, even though she
didn't understand obligation to tell truth
from religious perspective and had no
fear of retribution for telling lie).

Inconsistent Testimony

People v. Escobedo,
. Ill. App. 3d.._.__, 502 N.E. 2d 1263

(1986):
(minor contradictions or inconsistencies
in victim's testimony are not deter-
minative of reasonable doubt but instead
affect the weight to be given the
testimony).

Expert Testimony

People v. Snook,
729 P.2d 1026 (Colo. Ct. App. 1986):

(it was prejudicial error to admit expert
testimony as to the truthfulness of
children regarding sexual abuse).

Hearsay, Leading Questions

Nash v. State,
...... Md. App.-., 519 A.2d 769

(1987):
(under state of mind exception to hear-
say rule, it was proper to admit
testimony of social worker on victim's
reaction when social worker first visited)

and

(it was not abuse of discretion to allow

state to ask 13-year-old witness leading
questions).

Hearsay

Nusunginya v. State,
730 P.2d 172 (Alaska Ct. App. 1986):

(victim's statement to cousin that father
raped her was admissible under first
complaint exception and as prior con-
sistent statement).

State v. Jackson,
_-Wash. App.-, 730 P.2d 1361

(1986):
(it was error to admit child's statements
under child hearsay exception where
court did not find statements to be
reliable).

Stater v. Hancock,
-Wash. App.-, 731 P.2d 1133

(1987):
(victim's hearsay statements were ad-
missible under child hearsay exception
as there was sufficient indicia of
reliability)

and

(it was harmless error to admit "hearsay
within hearsay" statement of victim con-
cerning statement to victim by defen-
dant regarding sexual abuse of another
child). N

6
LEGISLATIVE REPORT

A.L.E.C. JUVENILE CODE: PUNISHMENT IN VOGUE?
Legislative Reform

No one would argue that the juvenile justice system is sorely
in need of reform. However, most would agree that reforms
need to be contemplated within a rational, thoughtful, for-
ward thinking context, not by distorted perceptions of an
epidemic of youth crime or public hysteria.

In 1984, the Office of Juvenile Justice and Delinquency
Prevention granted a $996,226 sole-source contract to the Rose
Institute for the development of a model juvenile code. The
American Legislative Exchange Council (ALEC), under an
arrangement with the Rose Institute, actually drafted the code.
The code represents a substantial departure from the way most
states have historically responded to juvenile offenders - shift-
ing the focus from treatment and rehabilitation to individual
responsibility and systems accountability. In addition, unlike

the IJA/ABA Juvenile Justice Standards, which took over 150
juvenile justice experts ten years to develop, the ALEC code
was drafted and published in less than two years with little
input from the juvenile justice community.

Rolicymakers have vastly exaggerated the extent of the juvenile
crime problem and have misread the public's attitudes toward
corrections. In fact, "the relative responsibility of juveniles for
the nation's violent crime problem has not changed since the
1960's, with youth crime under eighteen accounting for one in
every ten clearances of FBI-indexed violent crimes and, in light
of peer group activity, two in every ten violent crime arrests!"
As of 1982, juveniles accounted for 24% of FBI-indexed serious
property crimes cleared and 34% of serious property crime ar-
rests, a dramatic decline from the 43% and 55%, respectively,
for 1964.2 While the volume of crime in certain categories

continued on next 1g
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has increased, the responsibility for the nation's crime problem
can not accurately be attributed to its youth.

Despite these facts, the nation is in the throes of an escalating
punishment cycle with respect to youth in the juvenile justice
system. The ALEC juvenile code, and the philosophy and foun-
dation upon which it is based, is evidence of this trend. The first
line of its Preface states "the Model Acts contained in this volume
are designed to hold juveniles individually responsible for their
delinquent acts and noncriminal misbehavio.' 3 This might not
appear punitive except upon close examination - for over a
decade, and in compliance with the requirements set forth in
the Juvenile Justice and Delinquency Prevention Act of 1974, we
have been deinstitutionalizing and decriminalizing status offenders
and attempting to divert them from the juvenile court. Under
the ALEC code, a status offender who violates a court order can
be held, without a prior hearing, in secure detention, applying
the civil standard of proof, preponderance of the evidence. Yet,
the proper standard of proof to be applied when a youth is be-
ing incarcerated is the criminal standard oT proof beyond a
reasonable doubt. The ALEC code is replete with nuances which
severely limit the due process rights of minors as delineated 20
years ago in the historic case of In re Gault. Highlights of the
A.L.E.C. Code are on the back page of this issue.

Problems from the beginning: ALEC Code v. IJA/ABA
Standards

Ralph Rossum, Director of the Rose Institute, indicates in his
introduction to the ALEC code (final draft 2) that members of
a number of organizations concerned with the ALEC code have
been made aware of the work of its drafters. Most of these
organizations, as well as a number of other organizations, were
formally involved in the extensive review and critique process of
the drafts of the IJA/ABA Juvenile Justice Standards prior to their
adoption. That review and critique process lasted several years,
during which these organizations had the opportunity to pro-
vide a thorough response to the proposed Standards. In many
cases, changes were made, in a number of instances entire volumes
were rewritten or removed from those submitted for ultimate ABA
approval; and most importantly, in the commentary to the Stan-
dards, conflicting viewpoints were acknowledged so that disputes
on various provisions could be understood and weighed anew
by policymakers looking to the Standards for guidance.

The ALEC code drafters have not sought that kind of
thorough review and comment, nor have they permitted suf-
ficient time for these organizations to provide an official
response to the code. At least with respect to the American
Bar Association's role in the generation of the code, any sug-
gestion that official participation of the ABA in the review
and critique of this code was sought by the drafters is incor-
rect. While ABA members and staff attended a training con-
ference at which prior code drafts were distributed, and while
there were debates and discussions, no official report from the
ABA was solicited and indeed because of the rush to publish
the final code, sufficient time was not provided for any mean-
ingful comment by the ABA.

Where do we go from here?

There has been endless debate and criticism surrounding

the development and promulgation of the ALEC code, but
it is time to ask, "where do we go from here?" Very soon, when
the code has been published in its final form, it will be wide-
ly disseminated to thousands of state and local legislators and
other policymakers nationwide. It is therefore imperative to
circulate widely responses to the code, of which there are
many, and to continue to provide lawmakers with other alter-
natives as they contemplate legislative reforms in the juvenile
justice system. Some helpful responses would include:

. Juvenile Justice Reform: A Critique of the ALEC Code.
Hubert Humphrey Institute of Public Affairs, Universi-
ty of Minnesota. April 1987. 612/625-9088;

- A Response to the Final Draft of the Juvenile Justice
Reform Code. March 1987.
Juvenile Justice Committee of the American Bar Associa-
tion. 202/331-2260;

- Youth Law News. Vol. VII, No. 6, Nov.-Dec. 1986.
Proposed Model Code Rejects Rehabilitative Ideal
415/543-3307; and

. Justice for Children, Vol. 5, Nos. 1, 2, 1987.
202/686-1035.

Predictably, we will be seeing remnants of the ALEC code
cropping up in newly introduced pieces of legislation across
the country. Attorneys, judges, youth workers, and others
concerned with juvenile justice reform must monitor the ac-
tivities of their state and local legislators. The danger, other-
wise, is that portions of the code will be transposed into these
new bills perpetuating the due process inconsistencies and
"just deserts" -approach to juvenile justice.

It is difficult and time-consuming to monitor local legislative
activities. But it is possible to designate an individual within
your community to do so. Alternatively, periodic checks with
organizations such as the Youth Policy Center of the Hum-
phrey Institute, National Council of Juvenile and Family
Court Judges, National District Attorneys Association,
American Probation and Parole Association State Advisory
Groups, and the ABA could be helpful. Furthermore, the
IJA/ABA Juvenile Justice Standards offer a comprehensive,
insightful, constitutionally based alternative to the ALEC
code - both philosophically and substantively.

For more informaton on the ALEC code, please contact the
Juvenile Justice Center at 1800 M Street, N.W., Washington,
D.C., or call 202/331-2260.

Footnotes

National Council of Juvenile and Family Court Judges,
"The Justice Court and Serious Offenders: Thirty-eight
Recommendations;' Juvenile and Family Court Jour-
nal (Summer 1984), p.5.

2 Id.

3 Juvenile Justice Reform Code: A Model for the States,
Final Draft, p. vii.
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Bar News

In 1984 the ABA adopted policy urging state and local bar
associations to direct their attention to issues affecting
children. As a result of this appeal and that of the Florida
Bar Special Committee on the Needs of Children, many state
bar associations have instituted special committee on children.
To the best of our knowledge, the following associations have
such a committee: Delaware State Bar (which devoted its
Winter 1986-87 issue of the Delaware Lawyer to children at
risk), the Florida Bar, State Bar of Georgia, Idaho State Bar,
Kentucky Bar, Massachusetts Bar, State Bar of Michigan,
Mississippi State Bar, the Missouri Bar, New Hampshire Bar,
State Bar of North Dakota, Rhode Island Bar, Utah State Bar,
Virginia State Bar, and the Washington State Bar.

The following is the recent annual report of the Florida Bar
Committee. As the "grandparent" of such committees it is
offered to provide a glimpse of the types of endeavors the
organized bars may undertake on behalf of our nation's youth.
Other bar committees are invited to submit its reports, or ap-
prise us of its existence.

1986-87 ANNUAL REPORT
FLORIDA BAR

Committee on the Legal Needs of Children

The Committee on the Legal Needs of Children had an
extremely productive year continuing many of its existing pro-
grams while initiating new ones to meet areas of immediate
concern. The committee continued to devote its time and ef-
forts studying the needs of children in Florida, and develop-
ing methods to meet and protect those needs. The committee
has strived to raise the consciousness and support of the
leaders in Florida in order to achieve the commitment of
resources-both tangible and intangible-to meet the needs
of children. The committee continued to create and spread
awareness concerning the needs of children, and made recom-
mendations to the appropriate agencies on meeting those
needs.

The number of active participants in committee activities
increased this year, and their willingness to devote a signifi-
cant amount of time and effort resulted in the following
achievements:

The Adoption/Foster Care Subcommittee studied the status
of the state's adoption system and made recommendations
on how to improve the system to the Advisory Council on
Adoption established by the Department of Health and
Rehabilitative Services.

The Dependency, Crime and Delinquency Subcommittee
worked on developing guidelines as to the proper role of Guar-
dians Ad Litem in criminal cases and studied the issue of legal
representation for delinquent children after their adjudica-

tion and once they have been committed to the Department
of Health and Rehabilitative Services.

The Education Subcommittee assisted the Florida Bar with
the Crack Cocaine Public Awareness Project by coordinating
an attorney speakers bureau to make visits to classrooms
statewide to speak about the dangers of crack cocaine.

The Children and Divorce Subcommittee designed a Shared
parenting pamphlet that outlines procedures for sharing Paren-
tal responsibilities in marriage dissolutions. The Florida Bar
has been asked to handle the publication and distribution
of the pamphlet. The subcommittee is currently assisting
Channel 9 in Orlando with the production of a documen-
tary focusing on children of divorce that is scheduled to be
televised during prime time.

The Substance Abuse Subcommittee designed a pamphlet
that instructs attorneys on ways to identify substance abuse
in cases involving children, and how to obtain services for
those clients. The pamphlet also addresses the type of
assistance available for adults.

The Guardian Ad Litem Subcommittee developed a legisla-
tion proposal that provides for Guardians Ad Litem in dissolu-
tion of marriage custody cases. The proposal includes
provisions for liability protection and compensation for Guar-
dians Ad Litem in dissolution of marriage proceedings.

After considerable discussion, the committee membership
decided it would be in the committee's best interest to focus
on one main project that all members could work on collec-
tively. The members agreed to concentrate their efforts on
developing programs for training Guardians Ad Litem for
dissolution of marriage cases. The project will include legisla-
tion, lobbying and training programs. The Guardian Ad Litem
project will be discussed more extensively at the Annual
Meeting.

In addition to their subcommittee activities, several com-
mittee members traveled the state to give speeches on
children's rights issues. The committee networked with various
children-related organizations on the state and national level
to exchange ideas and information on conferences and
periodicals.

The committee held a luncheon at the Midyear Meeting
in Miami to honor Judge Hugh S. Glickstein, former chair-
man of the committee. A plaque was presented to Judge
Glickstein in honor of his achievements and guidance as chair-
man. Judge Glickstein continues to be a genuine source of
inspiration to the committee

In closing, I would like to thank all of the committee
members for their commitment to help protect Florida's most
precious resource - our children.

Nancy Rainey Palmer
Chairman
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The ALEC Juvenile Justice Proposal*
The following are some of the key provisions in tile American
Legislative Exchange Council (ALEC) juvenile justice reform
proposal:

" Pretrial detention: Automatic detention if charged with
serious crimes, or if court finds the juvenile is "en-
dangered," "committed an offense while another case is
pending" or is "a threat to community safety" which in-
cludes in its definition property of others. Endangerment
includes psychological danger where the court finds a
parent unable to protect the juvenile. There is no re-
quirement that efforts be made to retain juveniles in their
homes.

* Diversion or adjustment: Prosecutors are responsible
for all intake diversion decisions; diverted cases become
a part of prior court history; violations of diversion
agreements are handled without hearings; diversion
agreements may include up to one year in shelter home.

* Waiver or transfer: Only for offenses punishable by
death or life imprisonment, if juvenile is (a) over 16, or
(b) between 14 and 16, for whom either a specific offense
history exists or the court concludes that it would be
a "manifest injustice" not to transfer the case. Criteria
required in making the transfer determination do not
include those set forth in Kent v. United States 383 U.S.
541 (1966).

* Speedy Trial: Though fast trials are called for (21 days),
prosecutors may seek continuance when calendars are
congested.

" Due Process: No right to trial by jury. Although right
to counsel for most proceedings, it is waivable if the
juvenile faces a sentence of less than one year and is in-
applicable to hearing violations; proceedings are open
to the public and the media.

JOIN US IN A TWENTIETH ANNIVERSARY CELEBRATION OF THE HISTORIC GAULT DECSION

Amelia Dietrich Lewis has been named the 1987 recipient of the Livingston Hall Juvenile Justice Award. Mrs. Lewis was respon
sible for bringing the landmark In e Gault case before the U.S. Supreme Court. It was this 1967 Gault decision which establish,
ed the due process rights of minors for the first time .. most significantly the right to counsel.

This celebration will be held August 11, from 5:30-8:30 p.m. at the Westin St. Francis, San Francisco ,, site of the ABA's An.
nual Meeting. Admission is free, reservations required. For additional information contact Patricia Puritz, ABA, 202/331-2260.
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" Discovery: Extremely broad rights to discovery by pro-
secutors, including rights to defense theories such as alibi,
even without request.

* Impeachment of accused juveniles: All previous adjudica-
tions of delinquency available.

• Sentences and dispositions: Three-tiered categories:
"Minor," !'middle," and "Serious". Sentencing decisions,
within the range allowed by law, are to be based upon
assigned weights, including the juvenile's age, the
seriousness of the offense, and the past offense history.

Certain limits are specified: (a) if the maximum is 90
days or less, the minimum must be at least 50 percent
of the maximum; (b) if the maximum is 90 days to one
year, the minimum must be at least 80 percent of the
maximum.
Restitution: May be required of parents, as well as
children. Must be included in all dispositional orders.
May be ordered in addition to a fine and may include
taxable court costs as well as the victim's damages. Vic-
tim's damages include loss of property, lost wages from
physical injury, time spent as witnesses and time spent
with police or prosecution and court costs.

* Noncriminal misbehavior: Full jurisdiction up to 18
years of age for noncriminal behavior. Misbehavior
defined as including truancy, running away, disobeying
"the reasonable and lawful commands of the parents,"
being "(w)illfully in a situation dangerous or injurious
to the health, safety or welfare" of the child or others,
or being in possession of or having been found to have
consumed intoxicating substances. Any court order
violation authorizes jailing for seven days.

Martin Guggenheim
* Reprinted with permission from Criminal Justice Magazine,
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