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ICAO Assembly's Resolution on
Climate Change: A 'Historic' Agreement?

Michel ADAM*

The 37th session of the Assembly of the International Civil Aviation Organization (ICA O) culminated
with the a1doption of a resolution on climate change. News releases depict the resolution as a historic
agreement, stressing that no other industry sector has 'a similarglobally agreed framework for managing its
response to climate change'. However, the achievement may not be as meritorious as news releases imply.

This note will review the resolution adopted at the 37th session of the Assembly and outline the main
areas that require further work by ICAO and its Member States, paying particular attention to the
dissensions between developed and developing countries.

1. AGREEING ON COMMON GOALS

During its last meeting preceding the 37th session of the Assembly, the International Civil
Aviation Organization (ICAO)'s Council had to resign to the conclusion that divergences

among its members would prevent it from submitting a draft resolution on climate change
to the Assembly. Nevertheless, ICAO's Secretary General presented a proposal that served
as a basis for discussions by an informal working group established by the Chair of the
Executive Committee.4 After prolonged meetings of the informal working group, the text
of Resolution A37-19 5 could be submitted to the Assembly for adoption.

The key elements of Resolution A37-19 are the following:

- States agreed to work through ICAO to achieve a global annual average fuel
efficiency improvement of 2% until 2020;6

* The author, a graduate from Leiden University, was an intern with ICAO at the time of writing. He currently
works for the Association of European Airlines.

I ICAO, 'ICAO Member States Agree to Historic Agreement on Aviation and Climate Change, 8 Oct. 2010',
<www2.icao.int/en/Assembly37newsroom-public/Site%20assets/NewsReleases.aspx>, 1 Nov. 2010.

2 IATA, 'IATA Applauds ICAO Agreement on Aviation and Climate Change: Industry Remains Committed to
More, 8 Oct. 2010', <www.iata.org/pressroom/pr/Pages/2010-10-08-01.aspx>, 31 Oct. 2010.

ICAO, Council, 190th Session, Fourteenth Meeting, Summary of Decisions, ICAO Doc. C-DEC 190/14 (22
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See International Aviation and Climate Change: Proposal for Assembly Resolution (working paper presented by
the Secretary General), ICAO Doc. A37-WP/262 (21 Sep. 2010).

s Consolidated Statement of Continuing Policies and Practices Related to Environmental Protection - Climate
Change (Resolution A37-19), in ICAO, 'Resolutions adopted by the Assembly, Provisional Edition', <www.icao.int/
icao/en/assembl/A37/Docs/a37-res-prov.en.pdf>, 10 Jan. 2010.

6 Resolution A37-19, para. 4.
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- States agreed to work through ICAO to achieve an aspirational global fuel

efficiency improvement rate of 2% per annum from 2021 to 2050;
- States agreed to work together to strive to achieve a collective medium term

aspirational goal of keeping the global net carbon emissions from international

aviation from 2020 at the same level;8 and
- States whose international aviation activity exceeds 1% of total revenue ton

kilometres are expected to submit action plans outlining their respective policies

and actions to ICAO, preferably by the end of 2012.9

Another notable element of Resolution A37-19 is the recommendation that States

whose international aviation activity is less than 1% of total revenue ton kilometres be

exempted from market-based measures.10 A set of guiding principles for the design and

implementation of market-based measures also accompanies the text." Among others, the

guiding principles include the requirement that market-based measures be transparent and

administratively simple, and that revenues generated be applied in the first instance to

mitigating the environmental impact of aircraft engine emissions.12 States further requested

the Council to develop a framework for market-based measures in international aviation

and study the feasibility of a global market-based scheme.1 3

2. ENDORSING 'HARMLESS STATEMENTS'

If it cannot be denied that Resolution A37-19 represents an important step forward, the

achievement must not be overstated. Not only is the normative strength of Resolution A37-19
highly limited,14 its aura was also severely injured by the declarations made during the course

of its adoption.
The first bruises were inflicted by Argentina. Speaking on behalf of a group of

developing countries including Brazil, China, and India, Argentina declared that Resolu-

tion A37-19 was not the fruit of consensus and that its imposition on a large group of

developing countries would be against ICAO's tradition. Argentina also stated that future

generations should not be deprived of the benefits of aviation because of problems created

by developed countries. Venezuela added that the environmental debt of developed

countries should not be forgotten. China then commented that the future growth of

7 Ibid., para. 4.
8 Ibid., para. 6.

Ibid., paras 9-10.
10 Ibid., para. 15 and Annex.

Ibid., para. 14 and Annex.
12 bid., Annex.
13 Ibid., paras 13 and 18.
1Resolutions of international organizations are only recommendatory in character (see South West Africa Cases

(Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, Judgment of 18 Jul. 1966 [19661 ICJ Rep. 6, 50-51, para.
98). It is nevertheless admitted that in certain cases, their adoption may contribute to the emergence or establishment of
customary rules of international law (see Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 Jul.
1996 [1996] ICJ Rep. 226, 253-254, para. 70; and Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of Anterica), Merits, Judgment of 27 Jun. 1986 [19861 ICJ Rep. 14, 99, para. 188).
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developing countries should not be left to ICAO to decide, before affirming its opposition
to Resolution A37-19. Discontentment was, however, not only manifested by developing
countries; the United States expressed 'serious' reservations, along with Canada and the
European Union Member States represented by Belgium.

In reaction to these declarations, a number of Latin American and African delegations
shared their surprise at the vigorous rejection of what Kenya compared to 'harmless
statements'. Uruguay recalled the non-binding nature of the Resolution, emphasizing that
the text did involve neither obligations nor sanctions: goals beyond 2020 are 'aspira-
tional';15 States are only 'encouraged' or 'expected' to submit action plans; 6 and no specific
obligations are attributed to individual States.' 7 Uruguay further noted the paradox posed
by States rejecting a compromise they worked out and called on the delegations that did
not fully endorse the Resolution to abstain from objecting it. Many States also stressed that
the current text represented the best compromise that could be reached.

Eventually, the States that had distanced themselves from Resolution A37-19 tolerated
its adoption, provided their reservations were duly recorded.

3. DISAGREEING ON DIFFERENTIATED RESPONSIBILITIES

If the declarations against Resolution A37-19 did not stall its adoption, they revealed a sturdy
disagreement behind the fagade of our historic agreement. Indeed, a rift, resulting from
tensions between environmental aspirations, fear of market distortions, and development
needs and ambitions, divides ICAO's Member States. Interestingly, the tension was not
contained to climate change but surfaced earlier during discussions on other environmental
issues. It was notably apparent during India's presentation of a working paper arguing that
the imposition of night curfews by European countries had led to congestion on air routes
and airports and underutilization of aviation infrastructure in developing countries.18

These divergences of interests are, however, neither new nor unique to the aviation
industry. Already in the 1972 Stockholm Declaration on the Human Environment,
Principle 11 stated:

The environmental policies of all States should enhance and not adversely affect the present and future
development potential of developing countries, nor should they hamper the attainment of better
living conditions for all.

The polarization of priorities became even more evident during the Rio Conference on
Environment and Development, where developing countries pressured their industrialized
counterparts to recognize their historical responsibility for past environmental damage and

's Resolution A37-19, paras 4 and 6.
16 Ibid., paras 9 and 12.
17 Ibid., paras 5 and 6.
58 Review of Night Curfew Restrictions (working paper submitted by India), ICAO Doc. A37-WP/270 (21 Sep.

2010).
1 United Nations Conference on the Human Environment, Declaration of the United Nations Conference on

the Human Environment, UN Doc. A/CONF.48/14/Rev.1 (1972).
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endorse the Principle of Common but Differentiated Responsibilities (CBDR). Principle 7

of the Rio Declaration 2 0 affirms:

States shall cooperate in a spirit of global partnership to conserve, protect and restore the health and
integrity of the Earth's ecosystem. In view of the different contributions to global environmental
degradation, States have common but differentiated responsibilities. The developed countries
acknowledge the responsibility that they bear in the international pursuit of sustainable development
in view of the pressures their societies place on the global environment and of the technologies and
financial resources they command.

If all States seem to agree that responsibilities should be equitably allocated, the implemen-
tation of the Principle of CBDR has been the source of disagreements hindering progress

against environmental problems, and in particular against climate change. The Kyoto

Protocol provides the clearest example:21 the imposition of greenhouse gas emissions

reduction targets on developed countries only, and not on emerging global powers such

as China and India, led to the refusal of the United States to ratify the Protocol. More than

a decade later, and as could be witnessed during the 2009 Copenhagen Climate Change
Conference, the situation is still deadlocked and the disagreement further exacerbated by
the economic growth of emerging powers. Considering the competitiveness of these

countries and the fact that they already account for more than half of global greenhouse

gas emissions, developed countries are not willing to enter into a new agreement unless it

addresses the emissions of all major economies. 22

At the 37th session of ICAO's Assembly, the same dissonances could be heard. On the

one hand, all States acknowledged the importance of the Principle of CBDR, as reflected

in Resolution A37-19 that contains over ten references to the principle. The text adopted
recognizes the 'different circumstances among States in their capacity to respond to the

challenges associated with climate change and the need to provide necessary support, in
particular to developing countries and States having particular needs'. 23 It also affirms that
'the different circumstances, respective capabilities and contribution of States to the con-

centration of aviation GHG emissions in the atmosphere will determine how each State
may contribute to achieving the global aspirational goals'. 2 4 Furthermore, States agreed

upon the need to assist developing countries and facilitate access to financial support,
technology transfer, and capacity building.2 5 The principle of introducing de minimis
provisions, exempting States whose international aviation emissions are marginal, was also
broadly endorsed.26

20 United Nations Conference on Environment and Development, Rio Declaration on Environment and Devel-
opment, UN Doc. A/CONF.151/26 (1992).

21 1997 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 2303 UNTS 1.
22 D. Bodansky, 'The Copenhagen Climate Change Conference: A Postmortem', The Amenrican jounal of Intema-

tional Law 104 (2010): 230, 232.
23 Resolution A37-19, Preamble.
24 lbid., paras 5-6.
2s Ibid., Preamble and para. 22.
26 Ibid., 12-15; A More Ambitious, Collective Approach to International Aviation Greenhouse Gas Emissions

(working paper presented by Canada, Mexico, and the United States), ICAO Doc. A37-WP/186 (10 Sep. 2010);
International Aviation and Climate Change: De Minimis Provisions (working paper presented by Belgium on behalf of
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On the other hand, no consensus could be reached in respect to the materialization of

the Principle of CBDR. One major source of discord was the 1% threshold set for de

minmis exemptions. A number of developing countries above that threshold, led by China,
held that the Principle of CBDR precluded the application of market-based measures and

the allocation of emissions reduction objectives to all developing countries. As for devel-

oped countries, they considered that the threshold was too high and would lead to market

distortions. 27 Indeed, if the threshold would permit to cover over 80% of international

aviation activities, more than 160 States would be exempted. 8 Besides, the question is

particularly delicate for European Union Member States, since Austria, Belgium, Italy,
Finland, and Portugal are among the States that account for less than 1% of total revenue

ton kilometres.29

ICAO's Member States also strongly disagreed over the collective medium term goal

of carbon neutral growth beyond 2020. In particular, China objected to what it considers

an idealistic goal that cannot be achieved unless measures to restrain growth are taken.

China notably stressed that international aviation in different Member States is at different

stages of maturity and that growth would be inequitably capped in developing States. 30

4. BEARING A COMMON RESPONSIBILITY

In the light of the foregoing, it is difficult to see Resolution A37-19 as a historic agreement.

Above all, the inability to strike a satisfactory balance between the environmental aspira-

tions of developed States and the economic ambitions of developing States has precluded

the crafting of a substantial framework to address aviation's greenhouse gas emissions.

If there is no doubt that all States share a common responsibility for the failure to reach

a comprehensive agreement, one major obstacle has been the radical interpretation of the

Principle of CBDR by some governments. During the Assembly, several developing States

affirmed that the United Nations Framework Convention on Climate Change

(UNFCCC)3 1 and the Kyoto Protocol formed the basic legal framework within which

international aviation's emissions must be addressed.32 They recalled that developed coun-

tries should 'assume their responsibility for their historical emissions, take the lead in

reducing emissions dramatically and honour their commitments to provide financial

the European Union and its Member States and by the other States Members of the European Civil Aviation Conference,
and by Eurocontrol), ICAO Doc. A37-WP/316.

7 Canada, Mexico, and the United States proposed a 0.5% threshold. A More Ambitious, Collective Approach to
International Aviation Greenhouse Gas Emissions, 3, para. 2.5.

28 Aviation Environment Federation, 'Assembly Fails to Deliver on Cutting Aviation's Carbon Emissions, 12 Oct.
2010', <www.aeforg.uk/?p=1118>, 1 Nov. 2010. Greenair Online, 'ICAO Assembly Resolution on Climate Change
Runs into Trouble over De Minimis Exemptions for States, 12 Oct. 2010', <www.greenaironline.com/news.
phpviewStory=950>, 1 Nov. 2010.

29 Greenair Online.
3o Feasibility Assessment of the Goal of Carbon-Neutral Growth for International Air Transport by 2020 (working

paper gresented by the People's Republic of China), ICAO Doc. A37-WP/272 (21 Sep. 2010).1 1992 United Nations Framework Convention on Climate Change, 1771 UNTS 107.
32 See Addressing Global Climate Change within the Framework of Sustainable Development of International

Aviation (working paper presented by the People's Republic of China), ICAO Doc. A37-WP/181 (10 Sep. 2010).
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support and technology transfer to developing countries'. However, in their view, the

existing legal framework also forbids targets of carbon neutral growth and absolute emis-

sions reductions aimed at developing countries.34 It is of course evident that such a
conclusion is not acceptable to developed countries, in particular considering the disputed

legally binding and normative nature of the Principle of CBDR.s

If ICAO itself is not bound by the UNFCCC, most of its Member States are; any

agreement within ICAO should therefore avoid conflicts with the obligations contracted

under the UNFCCC. Naturally, an agreement on international aviation's impact on climate

change would also have to ensure that the principle of non-discrimination enshrined in the

Chicago Convention is respected.3 6 This issue is particularly important for the implementa-

tion of emissions trading schemes, as it implies that a differentiated treatment based on the

state of the operator would be inconsistent with the Chicago Convention.
In any case, concluding that the Principle of CBDR or the UNFCCC preclude the

allocation of obligations, including reduction commitments, to developing countries is far-

fetched. If developed countries are required to take the lead in combating climate change

and to take into account the situations of developing countries, it is also clear that all States

have a 'common responsibility' to combat climate change. Alleging that some of today's

largest polluters cannot be obliged to reduce their emissions would be in contradiction with

the objective of the UNFCCC and inconsistent with the undisputed customary principle of

international law according to which States must ensure that activities within their jurisdic-

tion or control respect the environment of other States and of areas beyond national

control. A more accurate and equitable implementation of the Principle of CBDR would

thus take into account not only the historical blame of developed States but also the current

contributions to global environmental degradation.3 8

Beyond the divergences of views on the Principle of CBDR, another factor that may

have prevented the adoption of a comprehensive agreement could be the uncertain

motivation of some key players. For some States, the status quo might indeed appear

3 Ibid., 2.
31 Ibid.
3s See D. Bodansky, 'The United Nations Framework Convention on Climate Change: A Commentary', Yalejournal

of International Law' 18 (1993): 451, 502. Bodansky mentions that changes to Art. 3 of the UNFCCC were successfully
pressed for by the United States in order to forestall arguments that the principles in Art. 3 are part of customary international
law and bind States generally. See also C.D. Stone, 'Common but Differentiated Responsibilities in International Law',
The American Journal of International Lam 98 (2004): 276, 300; P. Cullet, 'Differential Treatment in International Law:
Towards a New Paradigm of Inter-state Relations', European Journal of International Law 10 (1999): 549, 579.

36 1944 Convention on International Civil Aviation, 15 UNTS 295, Art. 11.
3 Legality of the Threat or Use of Nuclear Weapons, 242, para. 29.
38 See D. French, 'Developing States and International Environmental Law: The Importance of Differentiated

Responsibilities', International and Comparative Law Quarterly 49 (2000): 35, 50. French points out that the second sentence
of Principle 7 of the Rio Declaration 'leaves open the possibility that developing States will be required to accept greater
responsibility for environmental degradation as their contribution to the problems increase'. See also T. Honkonen,
'The Principle of Common but Differentiated Responsibility in Post-2012 Climate Negotiations', Review of European
Comnunity and International Environmental Law 18 (2009): 257; Stone, 276, 291-292.

As mentioned above, Uruguay noted the paradox posed by States rejecting a compromise they worked out.
The strong preoccupation of some members of the informal working group with secondary issues such as seating
arrangements or the competence of the Secretary General to submit a resolution proposal to the Assembly also aroused
doubts over their eagerness to tackle the real issues.
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more comfortable than the commitments they would be obliged to if a truly 'historic
agreement' was concluded under the auspices of ICAO. For instance, China knows that

such an agreement would inevitably entail constraints on the growth of its international

aviation activity. As for the European Union, a comprehensive framework for market-

based measures would significantly disrupt the application of its contested emissions trading

scheme to international aviation.

It is therefore too early to claim that ICAO and its Member States have reached a

'historic agreement'. While Resolution A37-19 is a step in the right direction, we cannot

afford to turn a blind eye to the recurrent disagreements and diverging interests that hamper

the sustainable development of aviation.




