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CUSTOMARY LAW, FUNDAMENTAL
RIGHTS, AND THE

CONSTITUTION*
A J KERRt

Professor Emeritus of Law and Honorary Research Fellow, Rhodes University

1 DOES THE CHAPTER IN THE CONSTITUTION ON
FUNDAMENTAL RIGHTS GOVERN RELATIONSHIPS
BETWEEN PRIVATE CITIZENS AS WELL AS BETWEEN
THE CITIZEN AND THE STATE?

Before I deal with conflicts between different provisions on cus-
tomary law in the Constitution of the Republic of South Africa 1993,1
if such there be, it is necessary for me to refer to the problem stated
in the heading to this section, because the answer governs one's view
of the branches of customary law in relation to which conflicts are
possible.
. The question whether chapter 3, on 'Fundamental Rights', com-

monly referred to as the Bill of Rights, governs relationships between
private citizens inter se in all systems of law within South Africa is so
fundamental that one may have to await a decision of the Constitu-
tional Court before finality is reached in the period before the new
Constitution to be drawn up by the Constitutional Assembly is
enacted. To clarify the issue the new Constitution should contain an
express provision on the point. Concerning the period before that
Constitution is enacted, a few points may be drawn to the attention
of readers. The South African Law Commission in its Interim Report
on Group and Human Rights (1991) summed up its discussion of the
question as follows:

'8.91 The premiss in the Commission's proposed bill of rights is that it regulates
the 'vertical' relation between state and subject....

'8.92 We also foresee the possibility of the legislature, if so advised, introducing
legislation in the form of the Civil Rights Acts [in the United States of America],

* I am grateful to my colleagues Mr G W Barker and Mrs B J Clark for some of the references
referred to. I alone, however, am responsible for the views expressed.

t SC BA (Unisa) LLB (Witwatersrand) LLM PhD (Natal), Advocate of the Supreme Court
of South Africa.

' Act 200 of 1993. Hereinafter referred to as the Constitution. Reference to chapters, sections,
and subsections without further attribution are references to chapters, sections and subsections of
the Constitution.
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by which relations between individuals will be brought into line with provisions of
the bill of rights.'

If the Law Commission's approach is found by the Constitutional
Court to be the position in regard to chapter 3 on fundamental rights,
the only aspects of customary law that would be relevant to this
article would be the powers and functions of traditional authorities
referred to in chapter 11. Section 7(1) reads:

'This Chapter [chapter 3 on 'Fundamental Rights'] shall bind all legislative and
executive organs of state at all levels of government.'

It is noticeable, however, that there is no statement to the effect that
this is its only function. Section 7(2) begins:

'This Chapter shall apply to all law in force.

The Afrikaans text corresponding to 'all law in force' is 'alle reg wat
van krag is', and Professor J D van der Vyver has pointed out 2 that
'reg' signifies law in general, both statutory and non-statutory.
Further, s 33(4) says that chapter 3 does not 'preclude measures
designed to prohibit unfair discrimination by bodies and persons
other than those bound in terms of section 7(1)'. In addition, the
,rules' of both 'the common law' and of 'customary law' and
'legislation' which by s 33(2)3 are not permitted to 'limit any right
entrenched in this Chapter' appear to include the rules of private law
and legislation on private-law matters. 4 Hernce it seems that the whole
of customary law falls within the topic discussed in this article. 5

2 In 'The Meaning of "Law" in the Constitution of the Republic of South Africa' (1994) 111

SALJ 569 at 571. ' Quoted below in section 2 of this article.
' Professor Johan van der Vyver 'Implications for the law societies of the Declaration of

Fundamental Rights' 1994 De Rebus 369 at 369 says that the Declaration applies 'without
distinction as to public and private law'. Professor T W Bennett 'The Equality Clause and
Customary Law' (1994) 10 SAJHR 122 at 125-9 (Bennett 'Equality Clause') discusses indirect
'horizontal application' and considers that it may be effective where customary-law rules are
vague, but recognizes (at 128) that the rules of succession are not vague. See also Azhar Cachalia,
Halton Cheadle, Dennis Davis, Nicholas Haysom, Penuell Maduna and Gilbert Marcus
Fundamental Rights in the New Constitution (1994) 19-21, 122 (Cachalia et al), who clearly consider
that rules on private law are included. One of the learned authors' examples (at 29) of what they
consider to be within the concept of unfair direct discrimination in s 8(2) is 'the refusal to enter
into a hire purchase agreement with a married woman, which would have been entered into if the
purchaser was a married man'. If the marriage is one in customary law, the example is not a good
one for the authors' purpose unless they are looking forward to a future change (see below),
because it compares a person without contractual capacity to one with that capacity. (Certain
exceptions apart, the wife in customary law has at present no more than the contractual capacity
of a minor: see Family Law Service General Editor I D Sch5fer para G29 (Family Law Service).)
Brian Currin and Johan Kruger in their contribution 'The Protection of Fundamental Rights in
the Constitution of the Republic of South Africa, 1993: a brief contextualisation' in Interpreting a
Bill of Rights (1994), which they edited, say at 132-3 that the chapter on Fundamental Rights is
'primarily aimed at regulating the relationship between "the State" and its "subjects" ' but is 'not
restricted' to this relationship.

s The problems referred to in this section are not unique to South Africa, though no other state
has the precise provisions of our Constitution. Cf Stephen C Neff 'Human Rights in Africa:
Thoughts on the African Charter on Human and Peoples' Rights in the Light of Case Law from
Botswana, Lesotho and Swaziland' (1984) 33 ICLQ 331 at 337.
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2 THE RELEVANT PROVISIONS OF THE
CONSTITUTION

Chapter 3 on 'Fundamental Rights' contains three references to
'customary law'. They are in ss 33(2), 33(3) and 35(3), which read:

'33. (2) Save as provided for in subsection (1) [the limitation of "rights entrenched
in this chapter"] or any other provision of this Constitution, no law, whether a rule
of the common law, customary law or legislation, shall limit any right entrenched
in this Chapter.

'(3) The entrenchment of the rights in terms of this Chapter shall not be
construed as denying the existence of any other rights or freedoms recognised or
conferred by common law, customary law or legislation to the extent that they are
not inconsistent with this Chapter.

'35. (3) In the interpretation of any law and the application and development of
the common law and customary law, a court shall have due regard to the spirit,
purport and objects of this Chapter.'

When one comes to chapter 11 on 'Traditional Authorities' the
terminology changes, and the Constitution speaks of 'indigenous
law', as it does in Constitutional Principle XIII in Schedule 4. Clearly
'customary law' and 'indigenous law' are, so far as the Constitution
is concerned, synonymous. 6 Section 181(1) refers to '[a] traditional
authority which observes a system o'indigenous law' exercising and
performing 'the powers and functions vested in it in accordance with
the applicable laws and customs, subject to any amendment or repeal
of such laws and customs by a competent authority' and s 181(2)
declares that '[i]ndigenous law shall be subject to regulation by law'.
'Laws and customs' (leges et consuetudines) is another synonym for
the system of law as a whole (ius). 7 Additional terms are used in
s 183(2)(a), which refers to a 'House of Traditional Leaders' advising
and making proposals on matters relating to 'indigenous law or the
traditions and customs of traditional communities', s

The thirteenth Constitutional Principle in Schedule 4 as amended
by s 2 of the Constitution of the Republic of South Africa Second

6 If the framers of the Constitution had intended to use the terms 'customary law' and

'indigenous law' to refer to different systems of law, the words 'indigenous law' would have been
added after the words 'customary law' in ss 33(2) and (3) and 35(3). It is sometimes said, for
example by some anthropologists, that it would be advantageous to use 'customary law' to mean
the law applied by the courts and 'indigenous law' to mean the law as it used to be before the
courts began to interpret it and/or the law as the people consider it to be irrespective of the view
of the courts. This distinction, however, cannot have been intended in the Constitution, for what
the first subdivision of the thirteenth Constitutional Principle says is to be applied by the courts
is 'indigenous law'. This point does not seem to be affected by the fact that s 14 of the
Constitution of the Republic of South Africa Amendment Act 2 of 1994 lists 'indigenous law and
customary law' in the new form of Schedule 6. This listing does not necessarily imply two
different systems of law. Presumably it was noticed that the Constitution uses both terms and it
was intended that whichever title was used the system of law fell within the jurisdiction of the
provinces.

' See my article 'The Application of Native Law in the Supreme Court' (1957) 74 SALJ 313
at 314-17.

s See also s 183(2)(b), which requires that 'Any provincial Bill pertaining to traditional
authorities, indigenous law or such traditions and customs, or any other matters having a bearing
thereon, shall be referred by the Speaker of the provincial legislature to the House for its
comments before the Bill is passed by such legislature'. Presumably this reflects a deliberate
decision to include within the sphere of influence of the House of Traditional Leaders matters
which are traditional but not within customary law.
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Amendment Act of 1994, 9 which for the purposes of interpretation is
deemed to form part of the substance of the Constitution in terms of
s 232(4), reads:

'1. The institution, status and role of traditional leadership, according to
indigenous law, shall be recognised and protected in the Constitution. Indigenous
law, like common law, shall be recognised and applied by the courts, subject to the

fundamental rights contained in the Constitution and to legislation dealing
specifically therewith.

'2. Provisions in a provincial constitution relating to the institution, role,
authority and status of a traditional monarch shall be recognised and protected in
the Constitution.'

Of the provisions quoted or referred to above, the most important
is the one last quoted, because, in common with the other Constitu-
tional Principles, it cannot be amended or repealed by the Con-
stitutional Assembly which will draw up the new Constitution, '0 and
that Assembly is bound by it when it draws up that Constitution."
The second Constitutional Principle requires the Constitutional As-
sembly to include what may be termed a new, or revised, chapter on
fundamental rights, drafted 'after having given due consideration to
inter alia the fundamental rights contained in Chapter 3 of this
Constitution', so if there is a conflict between the thirteenth Consti-
tutional Principle and any provision in chapter 3, the provisions of
chapter 3 will need to be revised, that is changed, or a limitation
provision will need to be introduced. The task of the Constitutional
Assembly is made difficult in relation to customary law by the third
Constitutional Principle, which is as binding as the thirteenth, and
provides that the new Constitution 'shall prohibit ... gender

• . . discrimination 12 and shall promote . . . gender equality'. The

conflict between the third and the thirteenth Constitutional Principles
is discussed below. In this section of this article it is necessary to draw
attention to the fact that the problem of 'conflict' or 'competition'
between the principles of gender differentiation and the recognition
of customary law arises also under the present Constitution, in which
part of s 8(2) reads:

'No person shall be unfairly discriminated against, 13 directly or indirectly, and,
without derogating from the generality of this provision, on one or more of the

following grounds in particular: . . . gender, sex,1
4 . . . age.

9 Act 3 of 1994. " Section 74(1). 11 Section 71(1).
12 As Cachalia et al op cit note 4 point out at 28, in the phrase 'unfairly discriminated against'

in s 8(2) the word 'discriminate' is neutral and its meaning would be better expressed by the word
'differentiated'. The force of the phrase lies in the word 'unfairly'. Presumably the word
'discrimination' in the third Constitutional Principle means 'unfair differentiation'.

13 On this phrase, see the preceding footnote.
14 There is no definition in the Constitution to indicate what difference, if any, is intended

between 'gender' and 'sex' in this context. It is to be noted that the third Constitutional Principle
mentions 'gender . . . discrimination' but not discrimination on the grounds of'sex'. It appears
that so far as the Constitution is concerned there is no distinction between (a) discrimination on
the ground of'sex' and (b) discrimination on the ground of'gender'.
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3 VIEWS CONSIDERED

Certain well-known newspaper series of reports of cases apart, in
legal literature it is unusual to refer to what is said in public
discussion, in newspapers, or in oral reports of seminars. However,
as the Constitutional Assembly has only two years to frame and pass
the new Constitution 15 something has to be said before the reports of
cases, whether in the Supreme Court or in the Constitutional Court,
are published. Hence regard must be had to the views expressed in the
ways indicated in the opening sentence of this paragraph.

4 THE NEED FOR A PROPER UNDERSTANDING OF
CUSTOMARY LAW

Incorrect views of customary law need to be discarded. The
position of customary law should not be decided by comparing
principles which are absent from customary law with the chapter on
fundamental rights (or any other law) and then saying that a right or
rights in the chapter (or any other law) is or are to be preferred over
the alleged customary-law propositions. For example, it was reported
in a newspaper that in a seminar in April 1994 on 'Women and the
Vote' the main speaker said that 'black women in rural areas are being
hampered in exercising their democratic rights because of customary
law and their subservient position'. 16 The position of women in
customary law has no bearing on their exercise of the right to vote or
their exercise of their functions in public office such as membership of
Parliament. The position in Roman law was similar in relation to
patria potestas.17 It may well be that black women acting in accord-
ance with tradition do not feel the same independence as those acting
in accordance with Western values; but in the case of those who wish
to act according to tradition the question whether their marriage was
by South African common law or by customary law is not likely to
be uppermost in their thoughts.

Another example, also from April 1994, was a statement by a
speaker in a public debate that in customary law all land is held on
communal tenure. This is not true either for the original customary
law or for the present customary law, in both of which residential and
arable land was, and is, not held on tenure common to all members

" Section 73(1). The two-year period began to run when the first sitting of the National
Assembly took place on 9 May 1994 (ibid).

16 I refrain from giving the speaker's name, because another report stated that the speaker said

that black women were hampered by 'traditions'. For the purposes of this article it is sufficient
if it be noted that a reporter perceived the statement to have been as quoted in the text above.

' J A C Thomas The Institutes ofJustinian (1975) 28 says that 'family subjection did not impede
the capacity of the filius in public law to hold even the highest offices in the state' and in his
Textbook of Roman Law (1976) 416 he refers to 'the irrelevance of private subjection for the
purposes of public law'.
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of the tribe. ' 8 The point is important not only in relation to the rights
which an owner of residential and arable land (normally a household
head) can exercise but also in relation to inheritance- that portion of
land which is held in common is not inherited. 19

5 CUSTOMARY LAW AND THE PROHIBITION OF
GENDER DIFFERENTIATION

To what extent customary law has been affected by the adoption of
the present Constitution, including s 8(2),20 is not clear. The branch
of the law in which the conflict between different provisions of the
Constitution is most clearly seen is succession. Other branches are
also affected. At the outset it must be emphasized that the conflict is
not between the chapter on fundamental rights and rights in custom-
ary law unsupported by any provisions of the Constitution. It is
between different provisions of the Constitution. Those drafting the
new Constitution envisaged in s 68(2) should take the opportunity to
clarify the matter. A proposal for a limitation provision similar to
s 33(5)(a) is made below.

The two basic principles of succession in customary law are
primogeniture of males through males and universal succession. 21

Subject to any statutory provisions such as those in the Black
Administration Act of 192722 and the Codes of Zulu Law, these
principles apply both to Heads of Tribes (to use a term similar to
'Heads of State' to refer to the head of a tribe, whether the holder of
the position be designated as King, Paramount Chief, or Chief), to
chiefs who are not Heads of Tribes, and to individuals (that is,
commoners). Thus the decision in Sigcau v Sigcau23 was concerned
with succession to the paramount chieftainship, as it was then called,
of Eastern Pondoland, but, apart from certain differences not relevant
to the present discussion, the law applied was that relating to all
Pondos.

Where succession is to a position which can only be held
by one person, such as the headship of a tribe, it is clear that
primogeniture in itself is not 'unfair' differentiation and so
does not conflict with either s 8(2)24 or the third Constitutional

18 See my The Customary Law of Immovable Property and of Succession 3 ed (1990) 29-88

(Customary Law). For a different point of view, see N J J Olivier 'Indigenous land law in South
Africa' in A J G M Sanders (ed) Southern Africa in Need of Law Reform (1981) 70 (Sanders). The
difference of opinion concerning the nature of land holding in customary law is largely a question
of the meanings to be given to the words 'communal' and 'ownership'.

19 Customary Law 57-8.
0 Quoted above at the end of section 2 of this article.

21 Customary Law 99-118; T W Bennett assisted by N S Peart A Sourcebook of African Customary
Law for Southern Africa (1991) 384, 399-40 (Bennett & Peart Sourcebook); Seymour's Customary Law
in Southern Africa 5 ed (1989) byJ C Bekker 273-4 (Seymour); NJ J Olivier, NJ J Olivier Unr)
& W H Olivier Die Privaatreg van die Suid Afrikaanse Bantoetaalsprekendes 3 ed (1989) 435-8
(Olivier); W H Olivier in W A Joubert (ed) The Law of South Africa vol 32 (1994) paras 142-4
(LAWSA). 2 Act 38 of 1927. z 1944 AD 67. See especially at 70-2.

24 See note 20 above.
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Principle. 25 But the addition to 'primogeniture' of the words 'of
males through males' conflicts with both, and ways of resolving the
conflict need to be considered. If either s 8(2) or the third Constitu-
tional Principle is to prevail, the eldest child, whether that child be
male or female, must be held to succeed to the deceased's position,
whether that position be Head of a Tribe or head of a household. 26
On this approach if the eldest child of a Head of a Tribe is a daughter
she will become the Head of the Tribe as the ruling Queen,
Paramount Chieftainess or Chieftainess. Further, if she is already
married to the eldest child of the Head of another tribe or marries one
such, thereafter her eldest child, if her marriage is monogamous or is
one in customary law and she is her husband's great wife, would
become Head of two tribes, inheriting the one position through his or
her father and the other through his or her mother. Similar compli-
cations would occur in succeeding generations.

A possible argument in favour of the above is the provision in
s 33(2) that no 'rule of. . . customary law . . . shall limit any right
entrenched in this Chapter' and the words 'subject to the fundamental
rights contained in the Constitution' in the second sentence of the
thirteenth Constitutional Principle.27

Three arguments may be put forward against the above approach
and in favour of the view that the customary law of succession
remains as it is until changed by the relevant legislature.2s First,
s 33(2) begins '[s]ave as provided for in . . . any other provision of
this Constitution', and s 181(1) and (2)29 and, for the purposes of
interpretation, the thirteenth Constitutional Principle next referred to
are among the other provisions.

25 Assuming (see note 12 above) that in the third Constitutional Principle 'discrimination'

means 'unfair differentiation'.
26 It was reported to me by a person who attended a legal seminar on the new Constitution that

one of the participants (who had come to the seminar having studied the Constitution
beforehand) in answer to a question said that under the present Constitution, with immediate
effect, succession in customary law had to conform to s 8(2) and to include females to the same
extent as males.

27 Section 33(2) and the thirteenth Constitutional Principle are quoted more extensively in the
second section of this article above.

' Schedule 6 of the Constitution as amended by s 14 of Act 2 of 1994 includes '[i]ndigenous
law and customary law', so its rules of inheritance (in common with its rules in other branches
of the law) fall within the legislative competence of the provincial legislatures: s 126(1). The
administration of the Code of Zulu Law in force in the area previously within the jurisdiction of
the then KwaZulu falls withih the jurisdiction of the province of KwaZulu/Natal: Proc 107
of 1994 Schedule Part 2 item 8 (see Government Gazette 15813 of 17 June 1994). The administration
of the Code of Zulu Law in force in the areas which were previously in the then province of Natal
not within thejurisdiction of the then KwaZulu remains at the time of writing in the hands of the
national government: s 235(6)(b)(i). Why this code is not mentioned in Proc 107 of 1994 is not
clear. See also note 58 below.

' The relevant part of this subsection is quoted in section 2 of this article above. Section 181(2)
of the present Constitution reads: 'Indigenous law shall be subject to regulation by law.'
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Secondly, the first subdivision of the thirteenth Constitutional
Principle contains two sentences. The first is an unqualified state-
ment30 that

'[t]he institution, status and role of traditional leadership, according to indigenous
law, shall be recognised and protected in the Constitution'.

This necessarily involves the recognition and protection of the
succession according to customary law to such leadership, and that in
turn involves the maintenance of primogeniture of males through
males. 'According to indigenous law' must mean according to
customary law as it existed before the Constitution was adopted, that
is without immediate modification to bring it in line with chapter 3
on 'Fundamental Rights'. To argue otherwise is to ignore the history
of the political settlement which led to the participation in the new
dispensation of the King of the Zulus, the Zulu people, and the
traditional leaders of other tribes. One of the major factors in securing
their participation was the promise of the recognition referred to in
the first sentence of the first subdivision of the thirteenth Constitu-
tional Principle and, in the case of the Zulu monarch, the second
subdivision and the amendment, in s 1 of the Constitution of the
Republic of South Africa Second Amendment Act of 1994, of s 160 of
the present Constitution.

Some readers may wonder whefher the history of the political
settlement is relevant. Cachalia et aM3 suggest that

'no useful purpose would be served by reference to such debate [preceding the
enactment of the Constitution]. The Constitution was ultimately the product of the
multi-party negotiating process which in turn was supported by various technical
committees .... The debates that took place in these committees were not
recorded.'

With respect to the learned authors, so far as the present problem is
concerned this proposition ought not to be adopted. At an early stage
a request was made that the Zulu monarch should be represented by
a delegation, but this request was refused. Thereafter the Constitu-
tion, as framed by others, was enacted and then amended by the
Constitution of the Republic of South Africa Second Amendment
Act of 1994 with the clear purpose of obtaining his support. It follows
that one needs to approach the question of the interpretation of the
words 'indigenous law' in the first sentence of the first division of
the thirteenth Constitutional Principle with history in mind. As the
details of the history have not been disclosed, a number of possibil-
ities need to be considered: (1) the multiparty negotiators had in mind
customary law with many immediately effective radical changes; or
(2) they had in mind customary law as it is at present, including, as is
at present the case, the fact that it is subject to normal processes of
change. If (1), there are two further possibilities: (a) the multiparty
negotiators told the traditional leaders and, in particular, the King of

o On the relationship between the two sentences of the first siubdivision of the thirteenth
Constitutional Principle, see the next section of this article. 3' At 123.
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the Zulus when negotiations with him took place shortly before the
election, that the words 'indigenous law' meant customary law, not
as it is at present but in a radically changed form as indicated above,
altering, inter alia, all cases of succession whether of Heads of Tribes
or of anyone else; or (b) they did not tell the traditional leaders that
they had in mind such a changed customary law. If (b), there was less
than good faith on the part of the multiparty negotiators and the
whole process was fundamentally flawed. 32 I think that the negotia-
tors were in good faith. Hence in my view the possibilities are (1)(a)
or (2).- If the traditional leaders and, in particular, the Zulu monarch
were told that 'indigenous law' meant indigenous law with many
immediately effective radical changes and if the traditional leaders and
the Zulu monarch accepted that as the position, the interpretation
should be in that sense, though surprise may be expressed that the
traditional leaders and the Zulu monarch did not consult their people.

In my opinion, when one bears in mind the haste with which the
Constitution was finalized to have it ready by the date of the election
and the fact that the participation in the election of the Zulu people
and not the content of the rules of customary law was the main
concern in the last days before the election, the conclusion must be
that 'at that time both the multiparty negotiators and the traditional
leaders (in particular, the Zulu monarch) considered that the words
',-,-_tem~r,, lw' meant cutomary !aw _s it is at present, including, as

is at present the case, the fact that it is subject to the normal processes
of change.

In the result I suggest that it is not open to a court to say, if a case
similar to Sigcau v Sigcau33 comes before it in future:

'The participation of traditional leaders in the new dispensation was obtained, inter
alia, by promising recognition of their positions "according to indigenous law".
Although no one drew the matter to their attention this meant according to a
changed form of customary law in which the eldest child, whether male or female,
succeeds to the headship of the tribe.'

Thirdly, subject to differences on the identification of the Great
House wife3 4 and variation between different tribal laws, 3s the
customary law of succession is the same for Heads of Tribes, other
traditional leaders within the tribes, and all other tribesmen. Hence
recognition of the present customary law in the case of Heads of
Tribes and other traditional leaders involves recognition of the same
law in the case of household heads. If gender differentiation is
immediately to be prohibited, the eldest child, not the eldest son of a
household head, succeeds. What the heir succeeds to is the position of

32 It will be remembered that good faith is a requirement of the antecedent negotiation of a

contract (Meskin NO v Anglo-American Corporation of SA Ltd & another 1968 (4) SA 793 (W) at
802A). A fortiori it should be present in the negotiations concerned with a constitutional
settlement. 33 1944 AD 67. 3 Customary Law 129-31.

" The order of succession to a polygamous household head in Pondo law differs from that in
the law of other tribes: Customary Law 148-9; Bennett & Peart Sourcebook 403n113; Seymour 276;
Olivier 444.
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the head of the family with the assets, the liabilities and the duties of
guardianship. 36 If the eldest child is a daughter who has already
married or marries in future, her duty is to be with her husband, and
her opportunities to act as head of her late father's family are likely to
be greatly diminished. Also, her eldest child, if she is the only wife or
the Great House wife, will succeed to the headship of his or her
father's family and of his or her mother's family.

In regard to those not in a position of leadership, it is, in my
opinion, in the absence of the consent of those affected by customary
law, not now open to a court to say to a litigant:

'The customary law of succession to leaders and others in the tribe has always
been the same within a particular tribe; but now succession to those in posi-
tions of leadership is as before but succession to yourself and others not in positions
of leadership is fundamentally altered by the new Constitution although no one
mentioned the fact when the Constitution was being negotiated.' 37

Participation in the new dispensation is not reversible. Hence the
situation has to be treated as those affected by customary law,
particularly the traditional leaders, understood that law to be when its
continuance was put forward as a factor inducing their participation.
To do otherwise would, again, be to impute less than good faith on
the part of those who offered the inducement. As I said above, in my
opinion they acted in good faith but in haste and without giving due
consideration to the rules of customary law and the conflicting
provisions in the Constitution. Recognition of good faith on the part
of the negotiators requires as a consequence the continuation, subject
to the normal processes of change, 38 of the customary law of
inheritance and of its other branches, as that law was before the
Constitution was enacted.

6 THE FIRST AND SECOND SENTENCES OF THE
FIRST DIVISION OF CONSTITUTIONAL PRINCIPLE
XIII

The two sentences in the first division of the thirteenth Constitu-
tional Principle deal with different issues. The first deals with an
aspect of substantive law, the rules concerning the 'institution, status
and role of traditional leadership'; the second deals with an aspect of
what is generally referred to as the conflict of laws, 39 the recognition
and application of the system of law as a whole, and is another step

3 See the next but one section of this article below.
3 If the outline of the history of chapter 3 in Cachalia et al op cit note 4 at 20 is correct, the

negotiators were concerned with hoteliers, restaurateurs and employers not being entitled to
'privati[ze] apartheid'. The customary law of succession seems to have been far from their
thoughts.

' Customary law has always been subject to change: see Customary Law 15-19. In present
circumstances it is recommended that Provincial Law Commissions be appointed to undertake a
comprehensive review of customary law: see section 8 of this article below.

3' T W Bennett The Application of Customary Law in Southern Africa: The Conflict of Personal
Laws (1985) (Bennett Application of Customary Law); Seymour 41ff.



730 THE SOUTH AFRICAN LAW JOURNAL

in a long and complicated history. 4° It is correct to say, as part of the
second sentence does, '[i]ndigenous [sc customary] law, like common
law, shall be recognised and applied by the courts, subject . . . to
legislation dealing specifically therewith', because the legislation
'dealing specifically therewith' would be dealing with the conflict of
laws. Adding, as the second sentence does, where the three dots
appear, the words 'to the fundamental rights contained in the
Constitution and' introduces a conflict, because the fundamental
rights in the new Constitution, if they are the same as, or similar to,
the present ones, will be concerned with matters of substance which,
on the approach in the preceding section of this article, are in conflict
with the first sentence. It does not seem to be the intention that the
courts should be prevented from applying the substantive law
'recognised and protected in the Constitution', as the first sentence
puts it. The Constitutional Assembly will need to give its attention to
the matter when it draws up the new Constitution. But there have
been deaths since the present Constitution was introduced and many
will die before the new Constitution is enacted. Their estates will
need to be wound up. What are courts and executors, and the public
servants who are involved in winding up estates, to do? The Consti-
tutional Principles are directions to the Constituent Assembly 4' and
aids to interpretation,4 2 but not yet existing law. Surely it was not
intended that customary law should be fundamentally changed in the
two-year period before the new Constitution is enacted and then revert
(because the new Constitution must comply with the thirteenth
Constitutional Principle) to its present state pending change by the
normal processes of law? That would mean succession in the male line
up to 27 April 1994, followed by succession of the eldest child,
whether male or female, from 27 April 1994 until the date of enact-
ment of the new Constitution in 1996, followed by a reversion to
succession in the male line followed some time later by whatever
changes may be introduced by legislation.

7 UNIVERSAL SUCCESSION: THE VALUE OF THE
FAMILY

The reason why the eldest son succeeds is, in the case of the
household head, the value originally put upon the unity of the family.
What he succeeds to is not separate assets but the position as head of
the family. 43 Hence he takes both the assets and the liabilities and
becomes guardian of women and minor children in the deceased's

o See the authorities in the contributions referred to in Customary Law 21nl.
4' Sections 71 (1)- and 74(1). 42 Section 232(4).
13 Customary Law 100; Bennett & Peart Sourcebook 384; Seymour 273-4, 297; Olivier 435-6,

484ff; W H Olivier in LAWSA vol 32 paras 142-4, 148.



CUSTOMARY LAW, FUNDAMENTAL RIGHTS, AND THE CONSTITUTION 731

family. 44 Being head of the family, he negotiates for and receives ikazi
(the cattle paid in terms of a lobola45 contract) and is liable to return
it, or a part of it, in certain circumstances. 46 When customary law is
applied he is liable for customary-law delicts committed by members
of his household.

47

Have all the above rules been changed with immediate effect by the
provision in s 8(2) against unfair differentiation on the grounds of
'gender' and 'age'? A prohibition of gender differentiation in succes-
sion to the headship of the family would be the same as that to the
head of the tribe and is covered by the argument in section 5 above.
If it is the case, as many say, that the family is no longer the close-knit
unit it used to be, a possible reform in line with the prohibition on
gender and age differentiation would be to rule that in the case of
succession to the household head all children share equally. But that
would be to introduce inheritance of assets instead of inheritance of
the position as head of the family, and consideration would need to be
given at the same time to what is to be done about liabilities and about
responsibilities to the other members of the family.

When the institutions mentioned in the first paragraph of this
section, and others, are borne in mind it can be seen that the argument
put forward by some, if accepted, would mean that the Constitution
eliminates, with immediate effect, much of the customary law of
persons 4s and virtually all of the customary law of succession. If such

4 Customary Law 100-9; Seymour 297-8; Olivier 485. Note that the Codes of Zulu Law limit
his liabilities to the extent of the assets to which he succeeds: W H Olivier in LA WSA vol 32
para 148.

4' These are the terms used in Cape Nguni tribes. In Zulu law the term 'lobolo' is used of the
cattle.

4 Family Law Service paras G34-9; Seymour 183ff; Olivier 193ff; cf Digby Sqhelo Koyana
Customary Law in a Changing Society (1980) 18 (Koyana); W H Olivier in LA WSA vol 32
para 148.

' Family Law Service para G16; Seymour 82ff; Olivier 418ff; W H Olivier in LAWSA vol 32
para 148.

' How much of the law of persons might be affected is not clear. Professor T W Bennett in
'Equality Clause' at 124 mentions that some regard polygyny (often referred to in legal cases and
literature as polygamy) as 'conducling] to the inferior status of women'. He notes (ibid) that the
incidence ofpolygyny (that is, actual polygyny as distinct from marriages which are potentially
polygynous) is rare and says: 'Given the depth of feeling about these institutions [polygyny and
bridewealth], the courts should not intervene, and even the legislature would be advised to
proceed cautiously.' It must be remembered that s 14(3), which is part of the chapter on
fundamental rights, says that

'Nothing in this Chapter shall preclude legislation recognising-
(a) a system of personal and family law adhered to by persons professing a particular religion;

and
(b) the validity of marriages concluded under a system of religious law subject to specified

procedures.'
Islamic law allows a man to have more than one wife: see my note 'Back to the Problems of

a Hundred or More Years Ago: Public Policy Concerning Contracts Relating to Marriages that
are Potentially or Actually Polygamous' (1984) 101 SALJ 445. As regards recognition, the law
needs to treat polygamy in customary law and polygamy in Islamic law on the same basis: either
both should be recognized as legal or neither should be recognized. Hence approval in s 14(3) of
recognition of, inter alia, Islamic personal law and marriages is an additional reason for
recognizing customary-law marriages even though all are potentially polygamous and some are
actually so.
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a result was intended the terms of the thirteenth Constitutional
Principle could not have been put forward in good faith unless this
was explained to the traditional leaders and, in particular, the King of
the Zulus, and they agreed. As indicated in section 5 of this article, I
believe that the negotiators acted in good faith, so it seems to me to
be clear that they could not have envisaged the result argued for by
some others. The probable reason for the confusion is, as is men-
tioned above, the haste with which matters were finalized before the
date of the election.

Customary law is indeed in need of change in certain respects; but
what should the mechanism of change be?

8 THE MECHANISM OF CHANGE
It has long been recognized that society has changed since the rule

of primogeniture of males through males and universal succession
developed. 49 There are problems additional to those already dis-
cussed. For example, whether or not specific assets such as land
should be inherited by one person, or divided, or sold and the
proceeds divided, and whether or not different rules should be made
for large areas of land such as farms, on the one hand, and small areas
such as quitrent land, on the other hand, are questions that need
attention now that all land, whether large or small in area, is available
to a1 . Ruiles in other branches of the law, for example the position of
a wife in a customary-law marriage and guardianship and custody of,
and access to, children,50 also need attention.

It is important in a democratic state that the democratic process in
regard to changes in law be followed and those affected by customary
law be given the opportunity ,to discuss possible reforms and to
convey their views to their elected representatives and/or to a
commission appointed by the legislature.51 As different communities
may want different changes, each province referred to in the new
Schedule proposed below should establish a Provincial Law Com-
mission to call for proposals and to consider and make recommen-
dations on reform. In such a procedure special interest groups would
have the opportunity to make proposals and to discuss matters with
the members of the legislatures. There may be less opposition to

4 The propositions in the first paragraph of Customary Law 155 initially appeared more than
thirty years ago in the first edition of my The Native Law of Succession in South Africa (1961), the
precursor of part 3 of Customary Law; see also Bennett & Peart Sourcebook 431-5; Koyana 13ff.

so For authorities referring to the best interests of the child, see Family Law Service paras G15
'and G47. To the authorities in Customary Law 108n56 add Mhlangu v Rampa & another 1985
ACCC 104 (N-E) at 107-9 and Msweli v Msweli 1986 ACCC 101 (N-E). See also Bennett
'Equality Clause' 128. For the general principle in South African common law favouring the best
interests of the child, see I D Sch5fer The Law of Access to Children (1993).

s" Cf A N Allott 'Reforming the law in Africa-aims, difficulties and techniques' in A J G M
Sanders (ed) Southern Africa in Need of Law Reform (1981) 228 (Sanders) and R B Mqeke Consensus
and Conciliation in the Traditional Legal System of the Cape Nguni (LLD thesis University of Fort
Hare 1991) 153-62, both quoted with approval in I P Maithufi 'Marriage and succession in South
Africa, Bophuthatswana and Transkei: a legal pot-pourri' 1994 TSAR 262 at 276 (Maithufi).
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change than some people expect. One possibility is that different rules
of succession may be made for those in a position of leadership and
those not in such a position. It is relevant to note that an article in the
periodical Agenda5 2 says that there is already a woman chief in
KwaZulu/Natal.53 Further, the legislature of the then Bophutha-
tswana abolished the rules of intestate succession in customary law.54

It is not clear from the information at my disposal whether this
included succession to the headship of a tribe or was only in respect
of succession to heads of households. There is also a considerable
body of academic opinion in favour of reform on a number of
issues. 55

It has to be borne in mind that customary law is personal, not
territorial, in operation. If a Pondo dies in, say, Cape Town and his
estate devolves by customary law, it is Pondo law which is applied
even though Pondos are in a minority in Cape Town. There are at the
time of writing two codes of Zulu law in two geographical areas.
Now that customary law is a matter for provincial legislatures5 6 there
should be a provision to prevent the possibility of there being nine
codes of Zulu law. The same principle applies in respect of uncodified
customary law. There should not be nine different reforms of each
institution in each tribal law. A provision in the Constitution of the
Republic is needed stating that a change in tribal law in the province
having jurisdiction according to a new Schedule shall become law
also for the members of that tribe in other provinces. 57 The Schedule
should state which tribal laws fall within the jurisdiction of which
provinces. Members of a tribe in provinces other than that mentioned
in the Schedule should also be able to make their views known to the
legislature whose decision in respect of the tribal law in question will
be effective throughout South Africa. Hence there should be liaison
between provinces.

52 Wendy Annecke 'Sibongele Zungu: Chief of the Madlebe' (1992) 13 Agenda 87.

s The author tells us that the present chief's husband had been the only child of his father, a
chief, and had inherited the chieftainship. When he died he was survived by his wife and two
daughters. An illegitimate son of the deceased's father claimed the chieftainship. The widow, says
the author, 'claimed her right of inheritance and to be chief, on the basis of her offspring being
minors'. This may indicate that she was acting as guardian of her eldest daughter on whose behalf
a claim to succeed her father in the chieftainship was being made. The Chief Minister of the then
KwaZulu appointed a commission, consisting of one senior magistrate and two other magis-
trates, which recommended that the widow be appointed chief. The illegitimate son took the
matter to the Supreme Court in March 1992 and lost the case. The decision has not been reported.
What the precise point before the Supreme Court was is not stated in the article. As the deceased
chief had no sons, this is not a case of an eldest daughter being preferred to a son who was
younger than she was. " Maithufi 272.

s See, passim, the books, articles and notes mentioned in the footnotes to this article and, in
addition, the contributions in Sanders and in 1991 Actajuridica.

" See notes 28 above and 58 below. What is said in the text above must be read as including
the central government in respect of the administration of such statutory provisions as remain in
its hands: see again note 58 below.

"7 The new Constitution should note this as an exception to the provision which will
correspond to the present s 125(3), which says that, subject to exceptions, laws made by a
provincial legislature are applicable only within the province in question.
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9 RULES FOR THE CHOICE OF LAW

The present rules for the choice of law, 58 which may also be
described as rules on the conflict of laws, are in need of improve-
ment, 59 as are the rules for the administration of estates. 60 Hence these
rules should also be considered by the Provincial Law Commissions
recommended in section 8 of this article above. (The rules do not fall
within the term 'customary law' (or 'indigenous law') in the Consti-
tution, but they are 'reasonably necessary for or incidental to the
effective exercise' 61 of the legislative competence of provinces. (Prov-
inces have the right to legislate on customary law.)) It needs to be
remembered that in the case of certain institutions individuals can

exercise a private choice of law. For example, those contemplating
marriage are not compelled to enter into a customary-law marriage
-they may enter into a South African common-law marriage and so
avoid the consequences of a customary-law marriage.

Amongst the questions which need to be dealt with when the rules
for the choice of law are considered are the following: Is there
property which may not be left by will, that is by a will executed in
accordance with South African common law? If so, property in what
category? It must be remembered that freedom of testation enabling
a testator to leave all his property to friends outside his family and/or
to causes from which his family would not benefit is foreign to
customary law,62 which does, however, recognize, within limits,
dispositions affecting ownership of property after the deceased's
death. 63

A passing thought: if, as suggested in section 1 of this article, the
chapter on fundamental rights governs relationships between private
citizens, the prohibitions on unfair gender and age differentiation in
s 8(2) have the effect of allowing a child who has been unfairly
discriminated against in a will (that is a will executed in accordance
with South African common law) on one of the grounds mentioned

' For the present rules see Customary Law 155-74; Bennett Application of Customary Law
passim; Bennett & Peart Sourcebook 447-50; T W Bennett 'The conflict of personal laws: wills and

intestate succession' (1993) 56 THRHR 50 (Bennett 'Conflict'); Seymour 316ff; Olivier 499ff;
W H Olivier in LA WSA vol 32 paras 192ff. It is anomalous that Procs 107-15 dated 17 June 1994
(see Government Gazette 15813 of 17 June 1994) do not assign the administration of these rules to

the provinces. The position at the time of writing is that the provinces may legislate on these
matters (see note 61 below) but the administration of the previously existing rules is still in the
hands of the central government. As legislative competence includes competence to repeal

existing legislation, provinces may now repeal the old rules and may promulgate new ones.
Being new they will be administered by the province that introduced them.

s Customary Law 155-74; Bennett & Peart Sourcebook 447-50; Bennett 'Conflict' 3, 63-4.
60 Customary Law 175-87. 61 Section 126(2).
62 Customary Law 116-18; Bennett 'Conflict' 51; Seymour 311; Olivier 436, 451; W H Olivier

in LAWSA vol 32 para 142.
3 Customary Law 109-17; Bennett & Peart Sourcebook 408; Seymour 311-13; Olivier 450ff;

W H Olivier in LA WSA vol 32 para 145.
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in s 8(2) to complain to a court-a procedure that reminds one of the
querela inofficiosi testamenti of Roman and Roman-Dutch law.

10 CONCLUSION

The point of view put forward in this article may be summed up as
follows.

(a) Unless it can be shown that it was explained to the traditional
leaders and, in particular, the King of the Zulus that 'indigenous law'
meant a fundamentally changed indigenous law and that the traditional
leaders agreed, the only way to acknowledge the good faith of those
who negotiated the present Constitution is to recognize that it contains
direct conflicts. In considering these conflicts it is necessary to bear in
mind that neither the detailed rules of customary law nor the conse-
quences, so far as those affected by customary law are concerned, of an
absolute priority in favour of the prohibition of gender and/or age
discrimination seem ever to have been considered in depth. In the
result the way to resolve the difficulty is to recognize that the present
customary law continues until altered by the normal processes of law.

(b) Those drafting the new Constitution required by ss 71(1) and
73(1) should include (i) an express provision on the question discussed
in the first section of this article; and (ii) in the section describing
limitations on fundamental rights a provision on customary law in
respect of differentiation on the ground of gender, sex or age similar
to the present s 33(5)(a). This will allow the commissions referred to
in (c) below freedom to make appropriate recommendations.

(c) Provinces should establish Provincial Law Commissions to
receive comments and to make recommendations on the reform of
both customary law and the choice-of-law rules. The Constitution of
the Republic should contain a provision which states that a change in
tribal law in the province having jurisdiction according to a new
Schedule shall become law also for the members of that tribe in the
other provinces. The Schedule referred to should state which tribal
laws fall within the jurisdiction of which legislatures.

INDEXES

'Sir Frederick Pollock used to say that a man who would publish a book
without an index ought to be banished ten miles beyond Hell where the Devil
himself could not go because of the stinging nettles': Roscoe Pound in a review
of Edward H Levi's highly regarded An Introduction to Legal Reasoning (1949) in
(1951) 60 Yale Law Journal 193 at 200.

HUMANITY AND JUSTICE

'The humanity of the Court has been loudly and repeatedly invoked.
Humanity is the second virtue of courts, but undoubtedly the first is justice': per
Scott J in Evans v Evans (1790) 1 Hag Cons 35 at 35-6, 161 ER 466 at 466.


