
Citation: 17 Eur. Energy & Envtl. L. Rev. 260 2008 

Content downloaded/printed from 
HeinOnline (http://heinonline.org)
Wed Dec 16 00:02:36 2015

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

   https://www.copyright.com/ccc/basicSearch.do?  
   &operation=go&searchType=0   
   &lastSearch=simple&all=on&titleOrStdNo=0966-1646



260 European Energy and Environmental Law Review August 2008

International Developments

Summary of the Recently
Departed Climate Security Act:
A look at what's coming in US
federal climate change law?

Claybourne Fox Clarke, Esq., LL.M'

Background

On Oct 19, 2007, Senators Joseph Lieberman 2 and
John Warner 3 introduced the Climate Security Act4

("CSA"). The CSA set forth a detailed framework for
establishing a federal cap and trade system for
greenhouse gases in the United States. The CSA was
assigned to the Senate Environment and Public Works
COmmittee ("EPW") where it received a favorable
vote of 12-8 allowing it to proceed toward full Senate
debate. The CSA received several substantive changes
while before EPW, but retained its primary design
features. Then, in an effort to give the bill wider appeal
before being considered by the full Senate, Senators
Lieberman and Warner along with Senator Barbara
Boxer 5 replaced the initial bill with a substitute version
providing additional measures for controlling cost. In
the end these final efforts to achieve wider support
were still insufficient, and the bill was unable to
achieve the sixty votes necessary to reach cloture
(forcing the end to a Republican lead filibuster) and
requiring a vote on the bill.

Despite the non-passage of the CSA, the bill did
provide the clearest indication yet of what US federal
climate change law will look like - and with both the
Republican and Democratic candidates for President
supporting a mandatory cap and trade system the
chances of such passage seems likely under the next
Administration. This article summarizes the key
components of the CSA both as voted out of EPW
and as substituted prior to full debate.

The CSA at a Glance

The primary features of the CSA:
" Cap on greenhouse gases ("GHG") emitted by

many sectors of the US economy applying from
2012 to 2050.

" Financial incentives for deployment of new
technologies to address climate change.

" Utilization of an emission trading program.
Under the CSA each covered facility is required to

surrender at the end of each year the number of
emission allowances equalling the CO 2 equivalents
that the facility emitted in that year. The cap on
emissions will affect a number of facilities that emit

greenhouse gas emissions (such as coal-fired power
stations and facilities that emit hydrofluorocarbons) as
well as a range of facilities that produce, process, or
import fossil fuels and chemicals. Emission allowances
will be auctioned and also allocated to different
groups. Initially 21.5% of total allowances will be
auctioned in 2012, and this gradually increases until it
plateaus at 69.5% in 2031.

The revenue generated from auctioning allowances
is placed into funds directed at purposes relating to
climate change mitigation ranging from support for
new technology to worker training and international
assistance. Additionally, the CSA provides for the free
allocation of allowances to reward actions on the part
of entities or states, or provide financial assistance to
covered facilities.

The emissions trading program allows anyone to
trade in allowances, and also allows covered facilities
to "borrow" from future allocations of allowances.
Covered facilities may satisfy up to 15% of annual
compliance obligations with credits (referred to as
offset allowances in the bill) generated from emission
reduction projects within the US. Under the substitute
version of the CSA, covered facilities would have also
been able to meet an additional 15% of their
compliance obligation with offset allowances from
international projects and international forest activ-
ities.

Baseline and Overall Goals

The CSA directs the United States Environmental
Protection Agency ("EPA") to establish a separate
Emission Allowance Account for each calendar year
from 2012 through 2050. The total emission allowan-
ces for each year from 2012 through 2050 have been
pre-determined and allocated to the Emission Allow-
ance Account established for each respective year. The

1 Claybourne Fox Clarke currently serves as legal counsel
and project manager with Climate Focus in its Washington
D.C offices where he is involved in a wide range of matters
involving climate change law, including representation of
buyers and sellers of emission credits in voluntary and
compliance markets and consulting government entities on
issues related to climate change law and policy. He is a
former Assistant General Counsel with the New Mexico
Environment Department and obtained his LL.M from the
Master in Environmental and Energy Law programme at
Katholieke Universiteit, Leuven, Belgium.
2 Senator Lieberman of Connecticut is a former Democratic
Party member now serving as an Independent.
3 Senator Warner of Virginia is a member of the Republican
Party.
4 Senate Bill S.2191, America's Climate Security Act.
' Senator Boxer of California is a member of the Demo-
cratic Party and serves as the Chair of the Senate
Environment and Public Works Committee.
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size of the 2012 Account is 5.775 billion allowances.
This is the number of CO 2 equivalent tons of GHG
emissions that facilities covered under the CSA
emitted in 2005. From there the number of allowances
decreases by 106 million each year (or 1.8%). This
results in a reduction of allowances of 19% below the
2005 emissions level by 2020 and 71% below the 2005
emissions level by 2050.

Covered Facilities

Facilities included under the cap-and-trade provisions
of the CSA are coal-burning power plants and
industries, natural-gas processing plants and impor-
ters, petroleum-based and coal-based fuel producers
and importers, and facilities that produce or import
greenhouse gases such as sulfur hexafluoride or
perfluorocarbons. Specifically, the CSA requires the
following "covered facilities" to surrender allowances:

* Facilities using more than 5,000 tons of coal per
year.

* Facilities producing natural gas in Alaska, and
entities importing natural gas.

" Facilities producing or processing, or entities
importing, petroleum-based or coal-based liquid
or gaseous fuel, the combustion of which will
emit GHGs, assuming no capture and sequestra-
tion of that gas.

" Facilities producing for sale or distribution, and
entities importing, more than 10,000 tons of CO 2
equivalent per year of Group I GHGs (includes
carbon dioxide, methane, nitrous oxide, sulfur
hexafluoride, or perfluorocarbons), assuming no
capture and destruction or sequestration of that
gas.

" Facilities emitting more than 10,000 CO 2 of
hydrofluorocarbons as a byproduct of the
production of hydrochlorofluorocarbons.

Notably, the definition of covered facilities includes
requirements for surrendering allowances also upon
processors and importers. This inclusion of upstream
coverage differs from the European Union Emission
Trading Scheme's source-based approach, requiring
facilities to surrender allowances to cover their actual
emissions.

Auctioning and Allocation of Allowances

The CSA creates the Climate Change Credit Corpora-
tion ("CCCC") that is tasked with auctioning allow-
ances. EPA is directed to allocate a percentage of each
year's Emission Allowance Account to the CCCC for
annual auctioning. Initially 21.5% of total allowances
will be auctioned in 2012. The amount of auctioned
allowances gradually increases until it plateaus at
69.5% in 2031. EPA is also directed for the period

prior to 2012 to take a small percentage of allowances
allocated for years 2012 through 2014 and allocate the
allowances to the CCCC for early auctioning. As a
mechanism for controlling price the substitute version
of the CSA also granted the CCCC authority to carry
out annual "cost-containment auctions" under which
allowances would be sold initially for a price of no less
than USD$22 and no more than USD$30. The
revenue generated from auctioning allowances is
placed into funds directed at climate change related
purposes ranging from support for new technology to
worker training and international assistance.

The CSA also directs EPA to allocate percentages
of each year's Emission Allowance Account to several
different entities. The allocations reward actions on
the part of entities or states or provide financial
assistance to covered facilities. Beyond providing
incentives and assistance to the receiving entities, the
goal of the diverse allocation of allowances is to
provide a large number of participants in the
allowance market, thereby creating a more fluid
market.

Trading System Components (Trading,
Banking, Borrowing and Reduction
Credits)

The CSA specifically provides that anyone can buy,
sell, hold, or retire emission allowances. Allowances
may be held and banked indefinitely. A covered
facility can satisfy up to 15% of a given year's
compliance obligation with allowances borrowed from
future years. There is a 10% annual interest rate on
such allowance loans and a five-year limit on the term
of any such loan.

A covered facility using coal is allowed to discount
from the allowances it is required to surrender the
number of metric tons of CO 2 that it geologically
sequesters. Other types of covered facilities are not
allowed to utilize this type of discounting. Instead,
they receive an emission allowance back from EPA for
each metric ton of CO 2 geologically sequestered.

Domestic and International Offset
Allowances

A covered facility may satisfy up to 15% of its annual
compliance obligation with offset allowances gener-
ated within the United States. Eligible domestic offset
project types for the generation of domestic offset
allowances are primarily related to the agriculture
sector. Eligible project types include: Agricultural and
rangeland sequestration projects, land use change and
forestry projects, manure management and disposal
projects, along with capture of fugitive emissions and
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methane destruction at nonagricultural facilities not
required to surrender allowances.

Pre-existing domestic offset projects and banked
offset allowances may be allowed to be transitioned
into eligible projects and offset allowances if the pre-
existing project and banked offset allowances are from
any other federal, state or private reporting program
or registry EPA determines to meet the applicable
requirements of the CSA's subtitle on offsets.

In addition to domestic offset allowances a covered
facility may satisfy up to 15% of its annual compliance
obligation with international offset allowances. Under
the substitute version of the CSA, covered facilities
may meet up to 5 percent of their compliance
obligation with offset allowances generated from
international project-based reductions and up to 10
percent of their compliance obligation with credits
from international forest carbon activities. When the
eligible percentage of offset allowances from project-
based or forest activities is not fully utilized, interna-
tional allowances from emission trading schemes such
as the EU ETS are eligible for use up to the remaining
unutilized percentage. Project-based offset allowances
would include Certified Emission Reductions (CERs)
from projects carried out under the Clean Develop-
ment Mechanism (CDM) of the Kyoto Protocol.
Eligible international forest carbon activities would be
activities for reducing emissions from deforestation
and forest degradation (REDD) and activities for
carbon sequestration through forest restoration, affor-
estation and management.

Carbon Market Efficiency Board

The CSA establishes the Carbon Market Efficiency
Board ("Board"). The Board is responsible for
monitoring the emissions trading market and periodi-
cally reporting to the President and Congress. The
Board is also given the authority in the first two years
of the cap-and-trade program to increase the amount
of allowances covered facilities may borrow or
surrender as offset allowances if the price of allowan-
ces is higher than anticipated. In subsequent years, if
necessary to avoid significant harm to the economy,
the Board has authority to alter requirements for
borrowed and offset allowances and increase the
emission cap (provided that subsequent years' caps
are tightened).

Imports from Nations Without
Comparable Requirements

The CSA directs the Executive Branch to intensify
efforts to engage other nations and promote green-
house gas emission reductions. If it is determined a
major emitting nation has not taken comparable

action to that of the US within eight years of the
CSA being enacted the President is authorized to
require that importers of greenhouse-gas-intensive
manufactured products from that nation submit
emissions credits of a value equivalent to that of the
credits that the US system effectively requires of
domestic manufacturers. These international trade
measures of the CSA follow closely those appearing
in the Bingaman-Specter climate change bill. 6

Geologic Sequestration

The CSA places emphasis on supporting the develop-
ment of carbon capture and storage (CCS) in the US.
The CSA establishes bonus allowances used to reward
firms that successfully inject CO 2 into geological
formations. The number of bonus allowances that a
firm receives for injecting one metric ton of CO 2
underground was initially set at 4.5 in 2012 and
gradually decreased in subsequent years. The CSA
also directs rulemakings, geological surveys, technical
reviews, and panels of legal experts for developing the
needed US infrastructure for transporting CO 2 from
power plants, through pipelines, to injection wells, and
then underground.

Future Adoption of Federal Climate
Change Law in the US

A noteworthy outcome of the debate over the CSA
was an open letter sent to the Majority Leader along
with Chairwoman Boxer from a group of ten
moderate Democratic Senators. The letter explains
that the Senators "could not support final passage of
the Boxer Substitute in its current form." The letter
set forth eight issues that must be fully addressed in
any subsequent legislation in order to ensure that a
federal cap-and-trade program protects consumers
and workers in the U.S. These issues include: helping
regulated industries transition into a new energy
economy; greater balancing of the burdens of such
law across states and regions; providing additional
allowances to utilities whose electricity prices are
regulated; establishing "strong, aggressive, and verifi-
able offset policies" that "utilize the capabilities of our
farmers and forests;" ensuring that federal climate
change legislation clearly supersedes such state laws;
protecting U.S. manufacturing jobs from international
competitors that are not subject to the similar green-
house gas constraints; and assuring there is no waste,
fraud, and abuse in distributing funds raised under the
cap-and-trade program. For climate change legisla-
tion to be passed in the House and Senate the support

6 Senate Bill S.1766.
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of moderate Democrats will be necessary. The
Senators' letter may provide insight on how the
sponsors of a subsequent bill may structure a proposal
aimed at wider appeal.

Another possible scenario would be a cap and trade
program EPA adopts under the existing US Clean Air
Act. In light of the US Supreme Court's decision in the
Massachusetts7 case, indicating EPA would likely have
the authority to implement such regulations, the next
President of the US could direct the EPA to undertake
the development of such a program. However, given

the significance such a program, it is unlikely the
legislative branch would choose to leave its develop-
ment to EPA. This ability of the next President to
direct EPA to develop the program should in fact serve
as a driver for adoption of a legislated climate
program in the legislative sessions commencing next
year under a new Administration.

7 Massachusetts v. EPA, 127 S. Ct. 1438 (2007).
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